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Need not ſpend nuch time (I hope) 
in recommending this Treatiſe , 
Publick peruſal; 'tis ſufſuient , 
ſuppoſe, to give it a 3 in 
the World, when J aſſure you, that 
it was compoſed by the Learned and 
Ingenious Mr. Henry Swinburne, 
Author of the Treatiſe concerning laſt Wills and 
Teſtaments. If any Man ſhould queſtion the 
Truth of this, I dare * to his own udgment, 
after he has conſiderately peruſed ſome few Leaves 
of the enſuing Diſcourſe, whether the exatineſs of 
the Method, the plainneſs of the Style, the ſa- 
miliar and eaſ e way of Arguing, the pertinency of 
the Marginal Quotations for proving of every 
Point of Law that he ajſerts or lays down (as the 
peculiar cuſiem of that Author was) do not ſuffici- 
ently convince him, that the Treatiſe of Wills, 
and this of Spouſals were pen d by one and the 
ſame Hand: But, if occaſion required, the Rea- 
: 1 der 


"1 Recon 3 

der might be yet niore fully ſatisfied by the Ori- 
% Fu . . , - * 

ginal Manuſcript, all writ by Mr. Swinburne's 


own Hand, which is yet extant, and may take a- 
way all poſſibility of queſtion or ſcruple. 
The Subject of this Treatiſe is a matter of the 
higheſt moment and importance, the Queſtions 
and Difficulties, that ariſe about it, are of the 
greateſt Variety and Niceneſs, and the frequent 
occaſion there may be, for the Matters here diſ- 
courſed of and debated, to fall out in Praflice, 3 
cannot but render the Treatiſe uſeful, as well as 4 
pleaſant, and by conſequence very acceptable. I is 3 
poſſible at the firſt fight ſome Men may imagine, 
that Spouſals are now in great meaſure worn out 
of uſe, and by conſequence that Diſccurſes of that 
Nature can yield little or no benefit to the Rea- 
der. But to this I anſwer, I hat the Rules concern- 3F 
ing Spouſals are for the moſt part as well applica- Y 
ble to Marriage as them, and that there is no 
difference in Subſtance betwixt Spouſals le 
præſenti ( which make up a principal part of 2A 
this Book) and Matrimony , only the Publick: 4 
Office, and greater Solemnity of the Act, toge- 
ther with the Benediction of the Miniſter , are 
f by Law requiſite to compleat the Matrimony, be- 
fare it be capable of thoſe Legal Efjefts of Dom- 
er and Legitimation of Iſſue. But in foro 
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A they are as much Man and Wife, as 
if all Legal Requiſites and Solemnities had 
been performed. Nay, as to ſome Legal Effects 
alſo, a Contract de præſenti has the ſame force 
that a lawful Marriage has; for the Contract 
is indilſoluble ſo long as the Parties live; and 
if either Party ſhall after ſuch Contract attempt 
to marin elſewhere , that Marriage is null and 
void ratione precontractus, as much as if the 
Parties contracting had been lawfully married 
together ; and the Parties marrying elſewhere, 
after ſuch Contract made, are to be Divorced, 
and the Perſons contrafling may by Come of 
Lam be compelled to Solemnize Matrimony ac- 
cording to the Rites and Ceremonies of the 
Church. And beſides, in all Marriages Solem- 
nized after the moſt ſtrict manner, the Contract 
of the Parties is the principal Ingredient and 
moſt eſſential Part, all other Matters being only 
as It were Foreign and Extrinſical to its Ne- 
ture; although ( I muſt confeſs) Divine Ixvo- 
cation and the Miniſter s Benediction have ever 
in all Ages been accounted neceſſary to its right 
Celebration and Performance. So that tis plain 
the moſt. difficult Caſes that can relate to Mar- 
riages muſt be conſidered of and diſcuſſed under 


this Head of Contracts or Spouſals. 
I. 


U 


To the Reader. 


In ancient Times Spouſals did regularly 
precede Marriage, Nam Mos fuit Veteribus 
Stipulari & Spondere ſibi Uxores futuras. 
|. Sponſalia 2. ff. de Sponſal. And in ſome pla- 
ces the Woman, after theſe Spouſals, preſently 
cobabited with the Man, but continued unknown 
till the Marriage-day. In our Publick, Office 
of Marriage, Spouſals and Matrimony are uni- 
ted, and performed in one continued Act; When 
the Minifter demands, Wilt thou have this 
Woman to thy wedded Wife, Oc. And the 
Man anſwers, I will, and ſo the Woman vice 
verſa, there's a Specimen of Spouſals de futu- 
ro. When the Man repeats the Words, J. N. take 
thee N. to my wedded Wife, Oc. and ſo the 
Weman vice verſa, there's the form of Spouſals 
de præſenti, which in Subſtance are perfect Ma- 
trimony, (as I ſaid before) though not as to all 
Legal Fijefts. When the Minijter adds his Be- 
nediction, and pronounces them to be Man and 
Wife, then tis a pei ſect Marriage 10 all conſtrus 
ctions and purpoſes in Law. : SR 

It may poſſibly be wondered at, that a Piece 
of this Nature, treating upon ſo rare and uſeful 
a Subject, & pen d by a Perſon of that Fame in 
the World, ſhould lye ſo long conceal d, and ne- 
wer in all this time be committed to the Preſs. But 
then 
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then it is to be conſidered, that Manuſcripts.of 
this Nature commonly fall into the Hands of 
Men of the ſame Profeſſion, and theſe commonly 
preſerve them for their own private uſe, and think 
it not their Intereſt to communicate that Know- 
ledge at ſo eaſie a Rate, which perhaps, has coft 
them many years Study and Experience , and no 
ſmall Charge in Underflanding and Attaining to. 
Nay, ſome go ſo far as to think, that the fewer 
Books there are publiſhed of their Profeſſion , the 
more Advantage it will ſtiil be to the Practition- 
ers, ſeeing Men will be then neceſſitated upon 
every Point to have recourſe to Counſel... But 
as to the firſt, Certainly the Publick, Advantage 
ought in all reaſon to be preferred before any 
Man's Private Utility , which is too mean a- 
thing to ſtand in competition with it : The Be- 
nefit that may redound to the Generality of Men 
by its Publication, will in reaſon far out- eig) 
the Private Profit, that any Perſon may get or 
propound to himſelf by its Concealment and 
Suppreſſion. And, as to the ſecond, Certainly it 
is the Honour, and muſt be the Advantage of the 
Profeſſion, to have Men of Senſe write Books, 
and make it Eaſy and Intelligible» Men com- 
monly have a kindneſs for what they know an 
underſtand ; and on the contrary, that which they 
* 5 are 
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are not werſed in, and cannot attain without 


- t Pains and Diffcalty', they are apt to de- 
: g Se and hates Ian fo far from thinking it the 
Itereſt, that I take it to be a manifeſt Injury 
| and Misfortune to ſo Ingenious a Study and Pro- 
feſſion, to be kept conceal d, and the Knowledge 
of it confin'd to ſo few Hands, we oupht in all 
reaſon to expect and preſume, that the more tis 
known, and the juſtice and reaſonableneſs of its 
Rules conſidered, the more it will be courted 
and admired, and the Practice advanced and 
enlarged; that ſtrength of Reaſon, and variety 
of good Learning, accompanied with thoſe great 
Advantages of Method and Style, with which 
the Books writ in that Science do generally a- 
bound, will, when they are well known and 
weighed, rather, in all probability, force its Ne- 
ception and Entertaiment even amongſt Men, 
whoſe Intereſt it is to ſuppreſs and keep it low, 
much more among Perſons diſintereſſed and un- 
byaſſed, and make it flouriſh in deſpite of oppo- 
ſation. LAG t 
I have been credibly enſormed, That the 
worthy Author of this Diſcourſe had a deſign to 
oblige the Publick, by writing. three Treatiſes, 
upon three ſeveral Subjects, which were lookt 
upon as the Principal, and moſt conſiderable Mat- 
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ters belonging to the Cognizance of the Eccleſi- 
aſtical Courts of this Realm: The firft con- 
cerning Wills and Teſtaments; The ſecond con- 
cerning Marriages; The third concerning Tithes; 
And, had he liud to have accompliſh't his De- 
fign, nd doubt he had cleared many Queſtions re- 
lating to thoſe Matters, which at preſent are not 
ſo generally known, or throughly underſtood , but 
labour under great Obſcurity. The firſt of theſe 
he lid d to finiſh and ſee publiſh'd ; and all men 


grant it to be an excellent Piece in its kind, 


and has acquired him no ſmall Fame amongft Po- 


ferity. This indeed was a Subject properly be- 


longing to him, and wherein he may well be 


fuppofed to be very converſant and knowing, he 
having been Fudge of the Prerogative Court at 
York for many years before he dyed ; which Place 


he executed with great Integrity and Applauſe. 


After his Death his Friends Erefled a fair Mo- 
nument to his Memory in the Cathedral 
Church of York, where he les Interr d, with 
this Epitaph or Inſcriptions RE 


Non Viduz caruere Viris, non Patre pu- 
pillus, 3 a 8 
Dum ſtetit hic Patriæ, Virque Paterque 


ſuæ. | 
a Aſt, 
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uſum, 


Longiùs æterno Marmore vivet opus. 


of Marriages; The third of Divorces. The 
ferſt of theſe Parts he liv'd to finiſh, as may be 
ſeen by peruſing the enſuing Treatiſe. But as 
to the two laſt Parts, and his Piece of Tathes , 


digeſted into any Method or Order. And tis 


it az Injury to the Aatbors. Memory, to commit 


ed aud imperſect, and wanted the Authors laſt 
Hand at his Death. But though the Piece be 
imperfect in reſpect of what the Author deſigu- 
ed, yet this particular Tra concerning Spou- 


- | BH ſals, being abſolutely finiſhed, and the Subject 


4 very delightful and pleaſant : And conſidering 
EO that no Engliſhman ( that I know of ) has put 


forth any thing material of this Nature before , 
and that there, is nothing which could be writ 


by fuch an Author, ſpecially relating to his own 
| 7 oy 


Aſt, quod Swinburus Viduarum ſeripſit in 


The ſecond, concerning Marriages,. he deſigned 
to have divided into. three Parts. The firſt 
whereof mas to treat of Spouſals; The ſecond 


he only left ſome rude Materials, not formed or 


not improbable but that they, in whoſe hands 
the Manuſcript ſo long remained , might think 
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Profeſſion , but what very well deſerved to be 
read, and muſt be very enforming, I thought the 


publiſhing of it might be very pardonable, if not 


obliging and grateful. And "tis poſſible that the 


printing of this Piece, may provoke and engage 


ſome ingenious Pen of the ſame Profeſſion to be- 
gin where the Learned Author left off, and hap- 
pily to finiſh. and perfect, what he lived not to 
perfor mM. "'E A 

Some Perſons of Critical Diſpoſition, may per- 
haps cenſurè our Author, for being oftentimes too 
elaborate , and ſpending over much time in re- 
ſolving Queſtions, which at the firſt fight ,” and 
even to a mean Capacity may ſeem wery eaſy 
and trivial, and in which there can belitthe' or no 
difficulty, and think that his Style is too proline 
and tedious ,. and that in ſome places he ſeems 
too pedantick,, Wc. But to this I ſay, That the 
Author defigned this Treatiſe, as formerly he had 
done that f his Wills and Teſtaments, for the 
benefit and Inſtruction of the meaner Sort. If 
he had writ for Fame an Oftentation ; or for 


Satisfaction of the Learned, and ſuch as were 


knew as well as any man, hom to have apphyed 
himſelf to them in a' more ſuccindt and conciſe 
way, and to. have tatkt't0'\them in their--own 

. a Terms 


well verſed before hard in the Profeſſton, he 
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Terms of Art, and ſuch as were proper to the 
Proſeſſion; and this would have been much more 
ealy and leſs trouble to him; but it would have 
rendred the Treatiſe in great meaſure wſeleſs to 
the generality of People, for whoſe Benefit he 
chiefly intended it. And beſides, many Grains 
of Allowance are to be given him, in reſpe of 
the Age in which he writ, which was fuller of 
AﬀeAation , and far leſs Polite and Accurate 
than the preſent. We find Scraps of Latin,much 
leſs to the purpoſe, and much more Pedantry and 
Afectation uſed , by a Man of great Fame and 
Worth in another Profeſſion , who lived many 
years after our Author, and had many more Ad- 
vantages of Converſation and Improvement. 
And I make no queſtion but that the pertinency 
and cloſeneſs of our Author in moſt places, will 
ſufficiently compenſate, and make an Attonement 
for his Prolixity or Affectation in others. 

The may that he uſed in quoting his Autho- 
rity for every Point of Lam that be deliver d, 
is fair. and candid ( however it may ſeem to 3 
fome Perſons ſuperfluous) and may be of ſingular 3 
aſe to thoſe-that ſtudy the Profeſſion , eſpecially 3Z 
to young Practitioners, there being ſcarce any 
Cueſftion , that can occur, relating to Spoulals 
a Matrimonial Contracts, that. is not here 


ex. 
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ingeniouſly debated, and judiciouſly reſolved; and 
then he that deſires more ample Satisfaflion, is 
directed how he may conſult thoſe Authors, from 
whence this Fudgment was drawn and collected, 
and where he may find the Matter much more 
amply diſcuſſed, and receive all the Satisfaction 
he can deſire. _ 

In ſhort, I hope, that Care has been taken in 
the Impreſſion, that the Piece may do due Ser- 
vice to the Publick,, and no Injury to the Me- 
mory of the Author, and that is all I aim at in. 


the Publication. 
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SECT. IL 


of 1 the manifold i, gnification and accep- 


tation of this word Sponſalia, S =» 
ſals, and whence it 1s derived. 


Lbeit this word Sponſalia ( Engliſhed 
Spouſals) being properly underſtood, = ONE 
doch only ſignifie Promiſes of furure 


Marriage (a) , yet is it not perpetually ( 1. 1. a 


tied to This only Senſe, for ſometimes 2 an 5 


it is ſtretched to the ſignification of Love Gifts and Jo- rub.ge Sponſal. 


Jewels, and namely the Ring (c); being often uſed for * nt pol prima f 
the very Arrabo or aſſured Pledge of a perfect Pro- in 


keys of the Parties betroathed (5); as Bracelets, Chains, _ — de * 


miſe (4): Sometimes it is taken for the 1 "of the (e )L L. 1. C. ſi 


Nupt. ex re- 


Goods which is given for and in conſideration of the gnipt pet l. Deo 


Marriage to be Solemnized (e); and ſometimes for the . C. de E- 


Feaſt or Banquet at the Celebration of the * N 


var. d. c. I. nu. 2. 

and of others it is otherwiſe uſed (g). Adciat. pererg- 
f | 1.1. c. z. in ſine. 

c) Anto. Gubert. Coſtan. TraQt. de Sponſal. c. 2. nu. 12. Plin. lib. 3 3.c.I. (Ai) Geneſis 2 4. v. 22. 


N Y c. 3 f. v.18. c. noſtrates, 30.9. 3. Covar. Tract. de Sponſ. ſecunda parte, c. 4. OF Maſcard. Tra. de 


prdbat concl. 100. DD. in c. fin. de deſponſ. impub extra. (e) Lib. i Reg. c. 1 l. v. 2.5 .Covar. Tract. 
de Spon ſ. prima parte, c.1.n.2. -(f) Cicer. lib. 2. Epiſt ad Quintum trarrem. Anto. Gubert. Co- 
| "ſtan, Tract. de TI 2 n. 3. 0 V. Gubert, Covar. & Alciat, ubighpra. 
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"2 256 N ſignification of the - 


G ki Abriag. 2. Our Temporal Lawyers they do uſually con- Y 
tir. Baſtardy. found theſe Terms of Eſpouſals and Marriage, uſing 
| Brooke codem them promi/cue, or one for another (H, yet do not they .Y 


117 LED confound the Natures with the Names ; for until the 


Angl. plus wide Celebration of the Marriage, they do not repute the bY 
— Ian affianced Couple for one Perſon, nor deem of their If: I 
hquendi Fran- ſue as lawful, nor doth he gain any Propriety in her 
_— Goods, nor the any Dower in his Lands by force of L 
pales jam dis the Contract of Matrimeny only without Solemnizati- 3 
ort ſunt, die- ON ( 7 ). Ie; J 
32 1 3. The Civilians, though ſeldom they uſe the word F 
& marice, Re. Spouſals for Matrimony (Y, but rather for a preamble 1 
buff. in l. pro- or Preparation thereunto (J), making no leſs difference Y 
2 betwixt Spouſals and Matrimony, than betwixt the Pro- 'Y 
de verb. Renif, Miſe and the Performance of the Act (m) ; yet both the # 
# 14 quod The. Civilians and Canoniſts in favourable Caſes general- 3 
leſanit (inquit) 3H 


— ſerve ly (%, in matters indifferent, often , and ſometimes in 
= rict and penal Caſes (), deem of Spouſals like as of Y 
crantur dotem ; 3 
1 and perfect Matrimony. = 

rientes, ſed non | | 1 
Sdonſe, ita -oidelicet Statutente eorum Conſuetudine, noſtris legions nen admodim diſſimili. | 1 
(i) Perkins tit. Feoffments, fol. 40. v Rebuff. in l. pronunciatum. 5 Matrem familias, de verb. fign.ff. Y 
zeferemte, Theoloſanos lucrari dotem premorientes nupte, ſed nn Sponſe. Vid. Kirchovium The- 

Nur. com. op. verb. Sponſus. (k) I. t. de Sponſal. ff. & DD.ibidem. (I) Sichard. in rub. de 
Sponſal. C. n. 3. Weſemb. in tit de Sponſ ff. Tiraꝗ in 1. 14. de leg. connub. Socin. Jun. conſ. 3 o. = 
wol.2.nu.5s. (m) Doctores in l. fi quis Officium. De ritu nupt. ff. & in l. ſoler. de his qui not. * 
anfam. ff. Jo. Frigeus de Spouſal. in fine Inſt. quibus (ff placent) velim adhibeas.Theod.Beza, Tract. E 
gc divortiis in prin. () Sichard. in rub. de Sponſal. C. nu. 10. l non fine C.de bon quæ lib. Tiraq. = | 
de leg. connub.l.1 4-verb.neque.v. Kirkhov.Theſaur.com.op.verb. Sponſus in fin. Anto Gubert. Tract. * 
de Sponſ. fol.16,n.12,13,14+ (o) Peck. Tract. de teit. conjugum, 1.4. c.1 1. n. 4. I. Seia.l. cum hic 
Status H. pen. ff. de donat. inter virum & ux. Pan.in c.z. de præ ſumpt. extra in fine & ibi Felin. 
n.. Summa Silveſt. verb. Sponſalia q. I. in fine. p) Bart. in I cum Pater ff. de pat icid. Soarez 
Theſaar;com.op.litera S. nu. i 8. Julius Clarus g. Adulterium nu. 9. ſc. quis eadem ratio in wire- 
ue caſu militet, Rebuff. in I. pronunciatum, g. Matrem Familias ff. de verb. ſign. v. And. Gail. pract. 
obſlib.2.obſ. 8 o. | | 


Ut per tot. 4. The Canoniſts be ſomewhat 8 diligent indeed 
benen in the Obſervation of Terms; for they do not only 
cr. diſtinguiſh between Matrimony and Spouſals (2), but 


= # 


— | ; | } 
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Sponſal. extra. abi in fawverabilibus etiam Spenſa de Futuro. 


| Word Spouſals. . n 3 


deſcending further, they do alſo diſcern betwixt one (r) «. ben 4. 


kind of Spouſals and another, being the firſt Inventors . de Soon. 


of the ſeveral Names of Spoulals de futuro, and Spou- prima parte c. 


fals de preſet (r),and yet nevertheleſs oftentimes they 24 _- 
4 upt · 


make no difference, or very little, betwixt the Natures I 18. U lt 
and Effects of Spouſals de præſenti, and of Matrimony ſunt ſpecis. 


ſolemnized and conſummate (5). 2 por os 
a | legitimi extra. 
pelin. in rub. de Sponſ. extra. Gl. in Clem. unic. de Conſang Covar. tract. de Sponſ. prima parte c. 1. 
n. 2, 3.4. Hiero. Schurff. inter conſil. matrimon.conhl. ibidem 24. 10 nihil videntur Sponſalia de 
præſenti, quam matrimonium initiatum. Vigel. method. juris Pontiſ. fol. 7 9 2. Adde Panor. in rub de 


5. Thus is this word Spouſalia, Sponſals, diverſſy uſed; 
though properly and naturally (as I firſt ſhewed) it ſig- 


niſieth nothing elſe but Promiſes of future. Marriage (C) C 2 — 


and it is derived of the Verb Spondeo, which is to | b pete, C. 


miſe (%): and hence it is that the Parties betroathed or 1. n. 4. Pan. in 
affianced (not yet married) are called Sponſus & Sponſa, n 
that is to ſay, promi ſed, being ſo called Sponſ, promiled(x) Leg. Conv. 


rather than Spondentes, or Sponſores, promiſing or promiſ- l. 83 : 
Uic. L Ora tio It; 


lors, becauſe in former Ages (as ſome probably do con- 465,00. 
jecture) ſuch was the Authority of Parents, and ſuch (%) La. f. de 


the Obedience of Children, as the Parents did make e 
J 


Promiſes of their Children's Marriage, and not the Chil- spong 


dren themſelves , who neither could (z), neither would, () Alciat. pa- 


without their Parents conſent , preſume to make any B 


kind of Promiſe concerning Marriage; much leſs to pro- c:batur Pater 
ceed to the actual Celebration and Conſummation of He, deſpendere 


gutem Pater 2. 


Marriage, without the Parents liking (a), | being contra- deleſcentis.'Tefte 
1 to the wicked Examples of curſed Children in theſe Brecheo in I. 
a 


ays, thereby diſhonouring their Parents, and breaking yum £66 
the Commandment of the Almighty. So 


Franc. in I nup- 


® _ +tiasdeReg,Jur.n.1 1. Alciat ubi ſupra F qued vcrum puta, inſpecto jure Ci uli, ſecus Jure Canonico 
- uf infra. (a) De conſenſu Parentium, v. Schneid. Tract. de Nupt. fol. 36. cum ſeqq.& Melch. Kling 
Tract. de Cauſ.Matrimonial. fol. 7 7. & infra. | 


B 2 6. The 


— * The ſionification of the, &c. 


(+) Lib. de 6. The Verb Spondeo (by the Opinion of Varro ( | 
- + and others (c), is as much as Sponte do, that is, to give © 
munus de Verb. freely or without conſtraint, inſinuating thus much, 
1 _ ae That how great ſoever the Authority of Parents is in 1 
1 Sponſalf. that behalf, yet the Children. or Parties promiſed o- 
it | (4) L. flo @- eſpouſed, are to give their conſent freely and voluntari- 3 
il. sk ly; or at leaſt, that they are not to be conſtrained 4 
Gal. F c. cum thereunto againſt their Wills, by the rigor of covetous 4 
_—_— Spon- Parents (4), or by any other ſiniſter - means (e); other- - 3 
| {OL non ee. Wile the Cpntract of Spouſals or. Matrimony., made 
giurf. de ritu through fear, is utterly void zp/o jure (F). 1 
nupe. & © am 7. Finally, whereas the word Sponſalia, Sponſals , 3 


DD. Gail. la. doth want the ſingular number, we may collect, Thar, 


(FD © 1. de Deſponſ. Impuberum, c. cum locum, & c. cum veniens. el. 2. de-Sponſal. extra. & 
Di Panor. I. 1. conſil. Matrimonial. conſil. ibidem 15. nu. 13. Andr. Gail. Pract. obſerv. I. 2. obſer v. 
93. Neuſner. de Cauſ. matrimo. qu, 6. Menoch de præſump l. 3. præ ſump: i 2 9. & de Arb. Jud. Caſ.. 
13%. (+) Unde Voenbulum Spenſis de omni ſtipulatione, premiſſioneque , etiam nulla inter- 
rogatione previd uni voc predicatur, L. Sponſio ff. de verb. ſign. Er ibi DD. ſed dictio Spemſalia 
prezrie ſumpta, ad nuptias tanti m refertur, L. 1. ff. de Sponſal. | : 


%sz 


* 


——_— 


The Definition of $ poaſals. 
n ee 
4 e Definition of \$ pouſals. oh 


1. C'Pouſals are defined after: this manner, Sponſalia 
1.0 - ſunt mutua repromiſſio futurarum Nuptiarum, ri. 
tè inter eos, quibus jure licet, facta (a). Spoulals are a () c. noftrates + 
1 mutual Promiſe of future Marriage, being duly made 3945 I. e 
A between thoſe Perſons, to whom it. is lawtul. In which jigs we. 
1 definition I obſerve three things eſpecially: One , That femb. in cn. 
this Promiſe muſt be mutual; Another, That it muſt TD = 
be done rite, duly : The laſt, By them ta.. whom. it. is Marrim. tirde + 


ES | — 
AI 2. Firſt, . whereas this Promiſe is deſeribed to be mu- y c. 6 inter 
2 tual, it proveth that it is not ſufficient if either of the c. tua nos-6e- | 
1 Parties alone do promiſe (5): And therefore if the Man SPenfle. debi- | 
2 (for Example) ſay to the Woman, Ido P romiſe that I miscade Spoon 1 


will marry thee : But the Woman doth not make the & daorum ex- 
like Promiſe ro the Man; or contrariwiſe, the Woman (9 prpoft. & 
doth promiſe, but not the Man, this is a lame Con- ali in def i 
tract (having as it were but one Leg) and ſo not be- 8dr inc: de 
ing able to Walk upright, is not of any force in Law extra. 1.Confil: 
1 (c): Neither · is the filent Party in this Caſe preſumed Matrimon cn 
co conſent; unleſs the confent appear, either by words, 3 42 
or at leaſt by ſufficient Conjectures (4): As when the coal bid. 
Z Father or Mother do contract Sponſals, or promiſe Mar: mee Fe. 
1 riage for their Child ; for the Childs ſilence in this Caſe v dg. ad tios 
bbeeing preſent and hearing the fame) is taken for a con- ſtiens. Sum. in » 


ent and approbation thereof (e); though: it be other- get fn. 


(4) Lib. 1. Conſil. Matrimon conſil. ibidem 84. nu. 6. Pan in c tus de Sponfal. & in c. 1. de Deſponſq- 
impub. extra. I. 2. eonſil. Matrimon.confil.ibidem 3 4. n. 3 4. verſic.3. (e) c. 1. f. fin. de Deſponſ. im- 
pub in „ quod tamen intellige, ut per Felin. poſt Abb. in c. nonne. de praſumpss... © 


wilc, 


p : The Definition of Sporſals. 


n 1 We, % * 


wiſe, if any other Perſon than the Parents take upon 
him to ſpeak, or anſwer for the Party; for there the 
( f) Tnnoe. Ar. Parties ſilence doth not prove any content at all (f). 


Phil. Franc. in d. | 5 
een quora rite, duly, we are to conſider that this word rife being 


im ſtrictly underſtood hath relation only to the Formali- 


— Covar. Ties of the Act or Contract (2) but being underſtood 


Trac de Spon-· in a more ample ſignification, it comprehendeth what- 


Sud >. ſoever is included within the compaſs of the word 


e Bart in la. rede, namely wliatſoever doth reſpect the Juſtice and 
deinoff. reſt. f. Equity of the matter (). In this definition it ſeemeth 
a to comprehend both the one and the other, and ſo this 
de Teſtibus Al. Promiſe of Marriage muſt not only be formal, but ju/? 


ciar. & Rebuft. 470 right allo (7). 


in I. hc vera 

in ſtipulatione. | 7 CL ve #4 
de verb. ſign. fl. () Incas de Penna in I. fi quando de benis macau. lib. 10. C. Decius in l. le da. 
Si certum pet. ff. n. 22. Alciat. in eandem 1. nu. 27. in fine. (i) L. ſemper de rity Nupt. ff. 


Romans in the obſervation thereof, that ny did not 
for a long time admit any other manner of contract- 
40 U . ee ing Spoufals, but by PH (4) ; that is to ſay, by 


X An- à certain conception of words confiſting of Queſtion 
- 3 and Anſwer (7): For Example, The one Party asking, 
e alt thou marry me 2 The other anſwering, 7 wil (m). 
O laſt de verb. Nevertheleſs, foraſmuch as it is the Conſent alone of 
—j 1 the Parties whereby this Knot is tied, and whereby this 
verb. Stipulatio Deſ ponſation or Afance is ſufficiently wrought (, being 
(m) Sichard. in the very Subſtance (and as it were the Lite and Soul) 
Rubs de Sponſ. of this Contract (o); therefore the neceſſity of obſerving 


. & that former preſcript Form of Stipulation was not with- 
Sponkal- ©: out juſt Cauſe aboliſhed (p), and liberty granted to 
c. cum apud de N | 


Sponſal. extra. (oe) d. I. 4. de Sponſal. f. & ibi DD. Summa Hoſt, tit. de Matrimonio 5. 8 
qualite; pauld poſt prin, Socin. cond, 28. vol. 1. 3 


» 


contract 


cid. logo de 3. Secondly," Whereas this Promiſe is to be done 


4. Concerning the Form, fo preciſe were the ancient 


Re: ts NS 


£% by 
= 
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ä — 


contract Spouſals by wharſvever form of words ( g ), (4) Summa 
| 77 ; | » Hoſt. de Spon- 
or by any other means, as Writing, Signs, Tokens, &c. g 3 


(r) whereby this mutual Conſent might appear; and ſo Inf. jur. Can. 


i | % £Odem tit. F.1, 
at this preſent, therc a 1 one Pecos of Deſpouſation in 
more lawful than another, but it is ſufficient if the j nre1tige. : 
Conſent of the Parties do appear by any form (). un ef, as f£ 


5. Concerning the Zuſtice and Equity of Spouſals (if 17,7. 
we ſhall extend this word 77e ſo far) (7) we may learn !ationem con- 


Thar ſeeing the fame muſt be juſt and right as well as - —— 


formal, all unjuſt and wrongtul means and cauſes there- C & bfg. 


of, as Violence (u), Threats (x, Fraud ( ), with ſuch chard. nu. 1. 


ſiniſter Practices and Errors likewiſe are excluded. 0 — auinw tg 


6. Thirdly, By theſe words of the Definition ¶ inter 5. 1. Ante, Gü- 2 


eos, quibus Jure licet, facta] made between thoſe Parties bert. Trad. de 
Ju Sponſal. ſol.a)j. 


to whom it is lawful, we may eaſily collect, That it KS 
is not lawful for every perſon to contract Spouſals, Trac de Nupe. 


| wt | | fol. 18. Covar._. 
namely, not for Iufants before they be Seven years © 280 Spe 


old (a); nor for any Perſon prohibited to contract Ma- fl. funk 
trimony (Y), as they which be of Vin within the Leyi- parte ci. in 
tical Degrees (c), and ſuch as be already married (4), FT gag 
with many Perſons more ranged in a more ample Field de Sponfal. | 
than is here allowed to conduct them. _ | —_— 
i 1 2 8 
P 4 | = Sponſ. 5. quali- 

ter Sichard. in d. Rub de Sponſ. C. nu. 1 1. Schneid. Tra &. de Nupt. fol. i8. (t) Dec. & A'Gart. in 
Llecta. Sicert. pet ff. Lucas de Penna in l. 3. de bon. vacan. C. c.licut 3 2. J. 2. (A c. cum locum, de 
Sponſal. extra & ibidem communiter DD. & intra. (x) c. requiſivit. c. gemma de Spanſ. extra 
lib. 1.confil.matrimon.confil.ibidem 46. nu 2. & conſil. 7 7. nu 25. And. Gail. lib. 2. pract. obſ. 93. obC. 
Reuſner. Tract de cauſ. matrimon. q. 5. 0%) And. Gail. Præall. obſ. 93. nu. 11. in fine, Reuſner. 
Tract. de Sponſal q.. (z) c. 1. 29. . l. Covar. Trac. de Sponſal. ſecunda parte, c. 3.5.7. Reuſher. | 
de Sponſ.q.s. (a) L. in Sponſal. ff.de Sponſal. c.literas de Deſponſ.lmp.extra. (5) L. oratio- | 
ne de Sponſ. ff. c. cum quod de Reg. Jur. in Sekt. (c) Stat. Hen. 8. Anno 32.c.38. (4) L. 2. I 
Cde inceſt. Nupt. l eum qui C. de Adult. Cardinal. in c. pen de Sponſ. extra nu. 4. Palzot, de Nothis & 
Spur. c. 6. in prin. lib. 1. Conſil.matrimon.confil.ibidem 15. n. 24. 5 — 

7. There be other words in the Definition, zz. fa: 
tururum Nuptiarum] of future Marriage, in which words 
both the Matter and the End of the Spouſals are com- 
58 5 prized. 


* | . be Definition of Spouſals. : 


—_—_—____ 


_ 


2 


J Welemb. in Marriage (e): The End, that by Solemnization of the 


tir. de Sponſal. promiſed Marriage the Parties betroathed may become 


Fnu. c. 


(f) Weſemb.e- perfe&t Husband and Wife (F). Of which Marriage , 


Ven loco, ap. with the Cauſes, Effects, and Impediments , becauſe 


there followeth a feveral 'Diſcourle , I ſhall not now 
need to dwell any longer in this definition. 


———— — ** 


SECT. III. 
The diviſion of Spouſals. 


1. LUrſt and principally Spouſals be either de future, 
| of that which is to come, or elſe de præſenti, of 
* e. fiinter that which is preſent (a): Spouſals de futuro are a mu- 

„ du tual Promiſe or Covenant © Marriage to be had after- 


SE 
(5) Weſemb.in wards (: As when the Man faith to the Woman, 
cit. de ont ff. ¶ 1 take thee to my Wife] and ſhe then anſwereth, 


— [7 will take thee to my Husband (c) J. Spouſals de pre- 
in fine. luft. ol. ſenti are à mutual Promiſe or Contract of preſent Ma- 


70 is qui f trimony (4); as when the man doth ſay to the We- 
+ dem, e. 6 inter man [7 do tate thee to my Wife) and ſhe then anſwer- 


— _ * eth [7 do take thee to my Hus band (e)]. 

Tract. de Cau- Ip 

fis Matrimonial. im prin. Schneid. Trad: de Nuptiis fol. 1 8. nu.s. (4) Weſemb. tit de Sponſal. 
& Jo.Frigeus. Tract. de Sponſ.in fine. Inſt. ſol. 27 3. (e) c. pen. de Sponſ. extra, & ibi omnes DD, 
, Covar.Trat&c Sponſ. ſecunda parte, c. 4. C. 1. in prin. 


2. But here methinks ſome man doth pull me by 
the ſleeve, and tell me in my Ear, That this diſtincti- 
on fighteth with the former definition of Spoula 


— 


prized. The Matter of Spouſals is nothing elſe bur- 
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The diviſion of Spouſa 


E — = 
becauſe if Spouſals be only futurarum Nuptiarum repro- — SER 


miſſio, a Promiſe of future Marriage(f),it cannot abideSpou-(; wen. 
fals de preſ-nti, being a Covenant of preſent Matrimo- tit de Sponſ. ff. 


ny (C): And therefore either the definition is inſufficient, P. 22s: 


comprehending only Spouſals de futuro, or if it be per- is Marri- 
fect, it deſtroyeth this member of Spouſals de præſenti( H. mon fol. 6. 


a 3 OS 79 H 1 
3. To this Objection I anſwer thus: True it is, that 9 3 


Spoulals de preſents are improperly called Speuſals ( 7 ), rum reliquit. 


being in nature and ſubſtance, rather Matrimony than . Cal. lib. 
” obi. 8 o. nu. 5. 


Spoutals (4): Nor was this diſtinction known to the (4 jo. prigeus. 
Makers of the Civil Law (/, nor to Frontorius, Who Traftde Sponſ- 


| 2 3 5 in ime Init. fol. 
firſt deviſed the definition of Spouſals above One thou- a 


{and ycars ago (»), but invented ſince by the Cano: lin in Rub. de 
niſts (z). And yet nevertheleſs (if we will be patient) Pon extra. & 
there is no ſuch enmity or diſagreement betwixt᷑ that fn de præ- 
definition, and this diſtinction, but that they may be (4) c. penulr.de 


ä K Es = : ; 2 Sponſ. extra, c. 
reconciled : For this word Nuptiæ, Marriages, is not e- F Qui 


vermore referred to the Subſtance and indiſſoluble Knot gl. func legiri- - 
of Matrimony. only (), but doth often fignifie the yn 
Rites and Ceremonies obſerved at the Celebration of THA. 


Matrimony only (p), which thing being true, then is tam.conjugum 


; * lib. 4 c. 1 1. nu. r 
it not falſe, that ſeeing a man may contract preſent + < 


Matrimony, and yet refer the Solemnization thereof Tract de Nupe; 


till another time, in reſpect of this future Solemniza- _ _— 
tion; The Contract de præſenti may juſtly be defended . 
and verified to be futurarum Nuptiarum repromiſſio, a tis Mu jẽ u 
promiſe of future Marriage (4). — 
; trimonĩo f. 29. 
(1) Schneid. Tract. de Nupt. fol. 18. Q Quot ſpecies nu. 3. Covar. Tract. de Sponſal. prima parte, 
c. I. nu. 4. (m) Frontonius I. 1. de Sponſal ff. Frontonius autem floruit longe ante fuſtintanum, 
qui anno poſt natum Chriſtum, 516. edidit librum Digeſtorum, in quo extat hæc definitis. 
(u) Schneid. d. fol. 1 ;. c. pen. de Sponſ extra. & ibi Pau. Olden. de Sponſ. fol. - (0) Spiegel. 
Lexic.verb.Nupt.1.1. de ritu Nupt. ff. (p) c. nee illud 3 0. q. 5. Geneſ. c. 24. v. 56. Ind ur di- 
verſa non rare ponuntur Nuptiæ & Matrimonium, Weſemb. tit de ritu Nupt. ff. nu. t. Aude Re- 
buff. in l. pronunciatum. F. Matrem familias, ff. de verb. fign. () Panor. & alli in d. c. pen 
de Sponſal. extra. Palzot. de Noth. & Spur. c.. 8 * . 


8 4. Se- 


—_ The diviſion of Spouſals. 


y—_— 


(r) Tit de con- 


O prot... and ſome conditional (7). Pure or: ſimple Spoulals be 
Peſponſ Sure they, wherein is no Condition: As, [I take thee to my 
ma Hottiens e Vie] ¶ I take thee to my Husband,) & c. (S). Condi- 


odem tit. a” 
Metch. Kling. tional Spouſals are they whereunto ſame ſuch Quality 


Tract de eaul. js. annexed, as thereby the validity of the Contract is 


* . r ſtayed ; as, [7 will marry thee if my Father 


geus. ubiſupra. Conſent] Fc. (t). Unto which diſtinction it may be ad- 


Reuſrer. ge ded, that ſome Spouſals be referred 20 a day; as, [I 


— 4 will marry thee befere the firſt day of May (J. 


Spon ſal. #275. 5. Thirdl 5 Spouſals be contracted eitlier betwixt 
Pan.in e. Pr them which be preſent, or betwixt them that be 44- 


eo. de condic. 


* * 8 
1 — * 


4. Second] y of Spouſals, ſome be pure a and ſimple 4 


appel extra. ſent (x). Preſent, I mean, when the one Party is per- 


Schneid. Trad. ſonally ſubject to the others Senſe ()). Abſent, when 
de Nupt. fol. 2 6. | 


Summa Sylveſt. 


3 > LR interceſſion or med:ation of a third perſon (2). 
1 6. Fourthly, Spouſals be either yu lic or private (a). 


* 


the one Party doth. neither ſec, nor hear, nor appre- 
vob. Sponſalia hend the other with any Senſe , but are elpouſed by 


peſexua. & ibi By Publick,] do hereby underſtand ſuch as be contracted 


Pan. & Prapot. before ſaſtcient Witneſſes (I). By Private or Clande- 


Covar. Tract. 4 . 

de Spouſ. ſe. {tine Spouſals, thoſe which are contracted betwixt the 
1 Parties without the preſence of Witneſſes (c). 

In pri 


8 7. Filthly, Of Spouſals, ſome are contracted by 
Schneid ubi fu- Fords, and ſome by Signs (d); as the giving and re- 
de gent de. Ceiving a Ring (e) in corraboration of Matrimony. 


Sponſal extra. | | | 3 
ibi Pan. & ali. (+) Melch. Kling. Tract de cauſis Matrimon ſol. i. & 2. Covar. Trad. de Sponſ. 
ſegunda parte c. 4. nu g c. f nal. de procurat. in ſext. Anto.Gubert, Tract. ce Sponſ fol. 2 4. nu. 18. &c. 
Summa Sylveſt. verb. Sponſalia q. 2 in fine. (y ) Glol.in Clem. ducum. de Sepul. F. Statuimus. 
verb, præſentari. (z) Melch. Kling. fol. 2. Sum. Hoſtiens. tit. de Sponſ. g. qualita. (2) Tit. de 
Clad. deſponſ. extra. Jo. Frigeus Tract. de Sponſ. in f.nc. Inſtit. fol. 2 65. Pan. & Pra poſit. in 
c. cum inhibuĩo. codem tit. hic, nu. y. ile, nu 6. Reuiner. de Sponſal lib. 1 f. 1. (6) Schneid. 
Trat. de Nupt. ſol 2 2. Jo Frigcus. Traci. de Sponſ. fol. 2 6. c) Schneid & Frigeus, ubi ſupra 
Sum. Hoſt. tit. de Clanceſt. deſponſ 5. quat.modis, nu. 1. (a) Pan. c. tuæ. de Sponſ. extra. 
Amato, Gubert, Fact. de ęonſal. ſol. 3 1. nu. 16. Covar. Tract. de Sponſal. part. 2. c. 4. in prin. nu. i, 
2.3.. {e) c. ſi quis uxorem deſponſ. 27. q. 2. Anto. Gubert. Tract. de Sponſ. fol 2 9. Cavar. 
ubi ſupra Lapus. alcg. 37. Pan. in c. 1, de Sponſa Quorum. Menoch. de præſump. lib. 3. pra- 
. | | | 8. Fi- 
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The diſtinction betwixt Spouſals, &c. 11 
5 8. Finally, Of Spouſals, ſome be ſworn arid ſome . 
ſworn ; that is to ſay, ſome Spouſals be confirmed by an () <-2-& c 

Oath (F), and ſome contracted without an Oath (g). OD 


King. 
Tract. de Cauſ. Matrim.fol. 3. 


w 


.« 


th * __— 


SECT. IV. 
Of the great importance of the firit Di. 
viſion or Diſtinction betwixt Spou- 


fals de futuro and Spouſals de præ- 
ſenti. 2 


a 


Hen we ſhall view the ſmall difference be- 
twixt thoſe words, whereby Spouſals de futu- 
ro, or de præſenti (a) are contracted, it cannot but ) De quibus 
ſeem ſtrange that from ſo ſmall difference of Forms, ſo (ina) cadem | 
great diverſity of Effects ſhould proceed: For in truth, 555 wes 
ſo very little ( very often) is the odds betwixt the ex liter, cc. 
Form of words of theſe two Contracts, that the beſt Spinfa. ee 
Learned are at greateſt variance, whether ſuch Words Covar. Trad. 
make Spouſals de futuro, or de prefenti (4 ). Neither de Sponſiſecun- 
is it unknown to the youngeſt Students in this Facul- op 3 
ty, That words of future time do not evermore im- (©) c.ex parte 
port Spouſals de futuro (c); neither words of preſent ©* — | 
time always Spouſals de preſenti (d). Again, That $oarez The. 


ſaur. Com. op. 
verb. Matrimonium, nu. 9. (d) Veluti, fi duo impuberes Matrimonium per verba de præſenti 
contra xerint, c. de illis & c. fin. de deſponſ. impub. extra. Pan. in c. à nobis. tit. Præall. nu. 2. & Præpoſ. 
nu. . c. unic. f. 1. de deſponſ. impub. in Sext. & ibidem Geminianus & Francus, Adde dec. in l. Nup- 
tias de Reg. Jur. ff. 


I. 


- G ſome 


Is - he diſtinction betwixt Spouſals | 
ſome words arc © untoward, that it is a queſtion whe- 
{e) Prepoſ. in ther they make any kind of Spouſals at all (e); and 
c. ex liters de contrariwiſe, ſome words ſo flexible, that they may 


Sponſ. nu. 4. & a - 
33 eaſily be ſtretched to make, either th'one , or thother 


——— —— 


Trac de Sponſ (f) And finally, that ſome have utterly condemned 


3 this great diverſiry, which others do admit betwixt [ 7 


2. Sam Angeli. will] and [7 do] (g), as captious, and the Mother of ma- 
ca. verb dia- ny Quarrels ; the rather, for that the ruder fort, not 


trimonium q. 2. 17 a 
e being able to diſcern the force of Terms, are either 


ind. c ex parte, ſnared or intrapped themſelves, or deceived of that they 
ans. ud yerily expected of others (%). . 


eadem parte. 

(f ) Summa | | 
Hoſtiens. tit. de Matrimenio. $. qualiter. Vivius Theſaur. com. op. verb. Matrimor/ um. (g Mar- 
tinus Lutherus, Libell. de cauſ. Matrimon. Schneid. Tract.de Nupt. fol. 9. Jo.Frigeus de Sponſal. fol. 
274. in fine. Inſtit lib. 2. Conſil. Matrimonial. conſil. 1. Schneid. poſt. Luther. ubi ſupra. & Jo. 
Frigeus fol. 27 4. lib. 2. Conſil Matrimon.confil. ividem. t. 


2. But yet for all this, leaſt this diſtinction betwixt 
Spouſals de futuro, and Spouſals de preſenti (moſt com- 
monly received throughout all Chriſtendom, and which 
all the Conſiſtories in England do ſtill retain) miglit, in 


any man's opinion, ſeem to be of no leſs importance, | 


than it is, or not {ſo much regarded as it ought , I 


aui thought it convenient, ere I did proceed any further, 


c. ſi inter de 


Sponſ. extra. to deliver ſome different Efects of importance be- 


Fan & Felin. twixt theſe two kinds of Spouſals, to remove this er- 


in rub. & | 
Senf. "12. roncous Conceipt: Underſtand therefore, that that man 


guibes ( & pla- and that woman, which do contract Spouſals de uu. 


cat — ro, as [7 will take thee to my Vite; I wit take thee to 
Tractde di-. my Hus hund] are not very Husband and Wite 21), 
ve:c.in prin. neither ſo reputed in Law (H, except in certain Caſes 


. hereaſter expreſſed (/), which excepted, they may by 


part. 6.c. mutual agreement dilſolve thoſe Spouſals, and fafcly 


(&) Lin co ſure 
$. hoc capur. ff de ritu Nupt l. ſolet. $.ult. ff. de his qui not. infam. C.2.x<quilivit de Sponfal. extra. 
(7) lauua cadenipaite 5. 17. | | 


match 


n 6 
— 


* 
22. S 

4 5 Sn x: a 
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he 
i 5 
2 .- 
* 


„ 


match themſelves elſewhere (n); or if but th'one of . de 


F 1 


de futuro & præſenti. 


13 


| Sponſal.extra. 
them alone ſhall renounce , and thereupon adventure & c.requifivic 


indeed to marry otherwiſe, or to contract Spouſals de codem. Summa 


pre/enti with ſome other Perſon, in theſe Caſes, by the 
Laws Civil (2) and Eccleſiaſtical (o), this Marriage or 
Contract de præſenti ſhall ſtand firm and lawtul, not- 


Holt. tit. de 
Sponſ. G. ult. 
verl.Item 3. 


( ).1.deSpon- 


withſtanding that Precontract of Spoutals de futuro : (, c gente g 
The reaſon is, becauſe, like as when a man doth pro- inter. de Sponſ. 


miſe, that he will {ell his Land, the Land is not there 
by ſold in deed, but promiſed to be old aſterwards (p); 


take , or will marry; they do not thereby preſently 


extra. 
D) GL in l. e- 
mentis C. de 


ſo whiles the Parties do promiſe only, that they will 3 5 


in J ſervi clec- 


take or marry (97): But deterring the accompliſhment tione de Legat. 


* 


of that promiſe, until another time, the Knot in the 


1.ﬀ, 
(4) Melch. 


mean time is not fo ſurely tied, but that it may be Kling. Tract. de 
looſed, whiles the matter is in ſuſpenſe and unperfect (7), caul.Marrimon., 


But that woman, and that man, which have contracted 
Spculals de preſenti; as, II do tate thee to my Wife | 


fol. 1. Pan. & alii 
in c. ex literis 


el. 1. de Sponſ. 


and I do rake thee to my Husband] cannot by any A- e. præterea 


greement diſſolve thoſe Spouſals, but are reputed for <.',equitvic de 


very Husband and Wife in reſpect of the Subſtance , Sponf era 


Y) c. Conjux. 


and indiſſoluble Knot of Matrimony (0); and therefore 7 = inn für 


if either of them ſhould in fact proceed to ſolemnize 2 
4 , 1 ' rad. Tract. k 
Matrimony with any other perſon , conſummating the 774 Tr vin 


fame by Carnal Copulation , and Procreation of Chil- ya, Kling. 


u. | be diſſolved as unlaw- Tra: de cauſ. 
dren: This Matrimony 1s to b Matrim. Gd 


ful (7), the Parties marrying to be puniſhed as. Adulte- 1 ban Pace. 
rers (4,, and their Iſſue in danger of Baftardy (x). c. cum locum. 
| 8 de Sponſal. ex- 


tra, nu. 3. Hiero. Schu pf. lib. z. conſil. Matrimon.confil ibidem 2 4. nu. 2. Schneid. Ti | 
( } c. {t inter. de Sponſ extra. & ibidem Cardin. Præpoſ. & Pan. Kirkhovius The- 


fol.18.n 4. 


ract. de Nupriis 1 


{aur, com. op verb. Matrimonium. (u) c. 2. de Sponſa duorum, & ibi DD. = | Hoſt, Sum- 
ma tit. de clandeit. deſponſ. quam penam, nu. 2. verb. nunquid Innoe. in c. cum Inhibitio eodem 


tit. nu. 4. & Cardin. ibidem in fine & intra. 


3: The. 


14 The diſtinction betwixt Spouſals, Kc. 


(y) Schneid. The reaſon is, becauſe here is no Promiſe of any 

Trac Nopt. future Act, but a preſent and perfect Conſent (). 

9.15 the which alone maketh Matrimony (g), withour either 
Publick Solemnization (a) or Carnal Copulation (3); 


nu. 19. 


(x) L. ſufcit for neither is the one, nor the other of the Eſſence of 


6 1 Matrimony, but Conſent only (c): Such a Wife was 


& c cum apud the bleſſed Virgin Mary (4), that is to lay , betroathed 
3 to Joſeph, but neither ſolemnly married with him, nor 
© (#kuceSponl. ſecretly known by him, at the Conception of Chriſt (); 
duorum ect. and yet nevertheleſs termed Wife in the Holy Scrip- 
enec illvdzo& tures : For as well the Sacred Scriptures (h,, as the 


5. Si donatio- g 
num CdeNupt. Civil (2) and Eccleſtaſtical Laws (4), do uſually give to 


lib. 1.confilma- Women betroathed only, or affianced, the Name and 


trim. fol. 2 7 2. 0 7 5 | 
e Title of Wife, becauſe in truth the man and woman, 


xo. Scharpf l a. thus perfectly aſſured, by words of preſent time, are 
3 4 2" Husband and Wife before God and his Church (7). 

A- nu. 4. - 

(6) L-Nuptias deReg.jur.f. Morald. Tract. de Matrimonio fol. ⁊ 9. verfic. Sponſalia. Reuſner. lib. 1. de 
cauſ. Matrimon. ꝗ. z nu. 3 5, 36 & 3 7. Panor. in c. cum locum. de Sponſal. extra. nu. 3. & Apoſtilla ibi- 
dem litera E. (c) d cnec illud, & Præall. l. Nuptias. And. Gail. lib. 2. obſerv. pract. obſ. go. nu. 4. 
Palæotus de Nothis & Spuriis, c. 5. Hiero. Schurpf. inter conſil. Matrimon. vol. 2. confil.ibidem 2 4. nu. 2, 
3,4. Pan. in c. cum locum. de Sponſal. nu. 3. cum addit. ibidem litera E. (d) c.beata Maria. c. 
quod autem. c. priuſque, c. inventa 2 7.9.2. Ex authoritate Auguſtini, Gregori, Chryſoſtomi, & Orige- 
nis. (e) Matth c. i. verſic. 18. Luc. c. 1. verf.2 7. deſponſata quidem ſed per verba de pr. eſenti, 
GLind. c. invent. (7) Præall. c. beata Maria. c. quod autem. c. priuſque, & c. inventa 2 7.9.2. 
Hen. Smith. de præparat. matrim. fol. z. qui refert Cbri ſtum quidem conceptum fuiſſe poſt Spenſalia, 
natum autem poſt celebratum Matrimonium, ut utrumque flatum, nempe Virginitatu & Conjugij 
commendaret. (g) Matth. ci. verſ. zo. V Deuter. c. 2 2. verſ. 2 3, 24. Kling. Tract. de. cauſ. 
Matrim fol. S. Schneid. Tract. de Nupr. fol. 2. (i) 1.6 Sponſa. de Jure. dot Lex Julia. de fundo do- 
tali. ff. (&) c.inftirutum, c.conjux 27. q. 2· Panor. in rub. de Sponſal extra. (1) c. cum initia- 
tur 25.4.2. Everard. conſil 1 i. c. cum apud. de Sponſal. extra. Præpoſit. in c. cum Inhibitio. de clandeſtin. 
deſponſ extra. in fine. Palæotus de Nothis & Spur. c. 5. Melch. Kling. Tract. de cauſ. Matrim. fol. 8. 
Schneid.fol. 1 ; . nu. 4. & ſol. 2 2. nu. i 9. Pan. in c. pen de Sponſ. extra. nu. 2. Hiero. Schurpf. inter conſil. 


Matrimon vol. 2. conſil. bĩdem 2 4. nu. 2. Morald. Tract. de Matrimonio, fol. 29. 


: 4. Worthily therefore was that Branch of the Sta- 
( Anno 325 tute of noble King Henry the Eighth (m), eſtabliſhing ; 
235 [That Marriages contracted and ſolemnized in the Face of 


the-Church , and conſummate with bodily knowledge , or 


_— 


_— 


. 


Who may contract & pouſals de Fee © xe” 


fruit of Child or Children, ſhould be judged and taken 
for lawful and iudiſſoluble, notwithſtanding any Precon- 
raft of Matrimony, not yet conſummate with bodily know- 
ledge, &c.) worthily, I ſay, and upon good ground was 
this Branch of that Statute (eſtabliſhed by the Father) 
repealed and made void by his gracious Son King Ed. 
ward the Sixth (u), for Spouſals de preſenti , though (=) An⁰ 2. 


C.23. 


not conſummate, be in truth and ſubſtance very Ma- 5 
trimony (o), and therefore perpetually indiſſoluble (2), Reg Ju, & lb. 
except for Adultery (9): Although by the Common Senf. ha. 
Laws of this Realm (like as it is in France and other tiges _ | , 


places) Spouſals not only de futuro, but alſo de pre Reuſner. lib. i. 
ſenti be deſtitute of many legal Effects wherewith Mar- © cat Ma- 


. o rrimOo . 
riaze ſolemnized doth abound, whether we reſpect le- 5 15. K nu. 
gitimation of Iſſue, alteration of property in her j 72 37· 

N. | : - P } C. u inter. 
Goods, or right of Dower in the Husbands Lands. cc N. 

| de Sponſa duo - 
rum extra. (J) c. Præcepit Dominus 3 2. ꝗ· j · c. quemadmodum. De Jure jur. extra. 


SE CES; 


I hat Perſons may contract & pouſals de. 
futuro. me 4 


= = ws it appeareth that the. diſtinction betwixt - 
| | Spouſals de futuro and de preſenti, is not an 3 
ile diſtinction, or to little purpoſe, but of very great <4 
uſe, and no leſs importance, we are now to deſcend .. he 

ſomewhat lower, and to proſecute either kind of Spou - 
ſals ſeverally and particularly. .0o . 
5 | 2. Where · 


Sd - * A 


— 


A N 4 * 


ho may contract Spouſals de Futuro. 


16 


5 


2. Wherefore beginning with Spouſals de futuro, let 
us examin firſt, What Per/ozs may contract Spouſals 
U Infra ex- de futuro (a): Next by what Ferm of words this kind 

n bun- of Spoulals is contracted (): Thirdly, what are the 


1133 Hhects thereof (c): And fourthly, by what means the 
cem 9 ſame may be difſo/ved (4). 

wy Lows $1 3- Concerning the Perſons I find two Rules, the one 
(4) Infz ea- Afarmative, the other Negative: The Affirmative Rule 
den fate is. is this, What Perſons ſoever may contract Matrimony , 


(e) Ho!t ens 5 £ n 5 ; 
Summa tir. de The lame Perſon may contract Spouſal FE fu un (e 1 


Spoal. g. quis But every Perſon which hath diſcretion to conſent, and 


1 cherewithal to perform the duty of Marriage, may con- 
Sponſ. C nu. i 5. tract Matrimony (f), it otherwiſe he be not prohibi- 


ms Svc ted (g; and thereſore every ſuch Perlon may law fully 
Sponſalia. q. a. Contract Spoulals : which Rule is very reaſonable, being 
(Sanna put affirmatively , becaule to whom that is lawful 
1 = which is great, that which is leſs, is much more la w- 
poſfir. © ful: Now it is a greater matter to contract Matrimony 


G Hottiers. than Spoulals, for by lawtul Marriage the Knot 1s 
(b)c.coige made for ever indiſſoluble (2); but Spouſals are many 
Reg. Jur. in ways ſubject to overthrow and diſſolution (4. Marri- 


G Bed De age was ordained of God in Paradiſe (, Spouſals long 


conjunzit hems After by Man (): By Marriage the Man and the Wo- 
we ſeparet. man are made one Fleſh (z), ſo are they not by only 
aſs. Spouſals (o. To be ſhort, Marriage is that great My- 
(+) Kling. ſtery repreſenting that Spiritual Marriage betwixt 


Cn 1 Chriſt and his Church (); but Spouſals are utterly 


Præpeſ in c de deſtitute of this myſtical Effect (9): And therefore 
ills de Sponſ. ſince Marriage is greater than Spouſals, it followeth by 


1 a ſound Argument 4 majori ad minus (r ) , That thoſe 
idem 15. nu. 11. (7) Geneſc. a. verſ.2 1, 22,2 3,24. (m) Anto. Gubert Tract. de Sponſ.fol. 
7 nu. 4. Exod. c. 2 2. v. 16. Deut. c. 2 2. verſ. 2 8. n) Genel. c. 2. in fine. Epiſt ad Epheſ.c. g. verſ.3 1. 
ſe . Inſtitutum 2 7.4.32, (p) Epiſt ad Epheſ. c. 5. 3 2. (9) c. Inſtitutum 2 7.9.2. Præpoſ. in c. 
1. de Sponſ. duorum, nu. i. Anto. Gubert. Tract. de Sponſ. fol. 43. () Everard & Olden. Loco à Maj. ad 


"Wu. 
Perſons 


— 


- 


- 
—_ 
_—_ 


a Oy EIN 2 9 e Iv —— — 
- Tho may > tg S 5" de Futuro. 17 
perſons which may contract Matrimony , may al c con- 
tract Spouſals. RET hi 


4 The Rule Negative is, That whoſoever is pro 


bited to contract Matrimony, the ſame Perſon is alſo 
prohibited to contract Spouſals (s) ; becauſe where the (©) |. 298 2 


End i is forbidden, there the Means alſo, whereby the Bi & & 


End may be atchieved, is prohibited (z) ; which Reaſon (ee amm quod 
might be illuminated with ſundry Examples (); but 3 f B. Jar. in 


for that this Negative Rule hath fundry apparent Fab |. Ort 


lacies (x), -I will not ſtrive to make it ſeem mfallible 2 Dyn. Phil, 
let this one ſuffioe, namely, That Children cannot eon- 1. xr 


tract Matrimony (/), and yet may contracł Spouſals quod. 
de futuro . now becauſe indeed this the ae 


chief and principal Exception of this Rule, I think it nu. 15, 16. &c.. 


here convenient to entreat of the e Age wherein Spoulils 3 


de faturo may be contracted. | | Sponſ. ff 

1 n minorem 
eee e & ede ili de r 
fol. ao, col.1, (2 C | 


fol. 21. nu. I» ; E 


* 


* S pou ji contratted dh 2 [ 


ere be three _ conſiderable in this Mat: 


Y 1 
( 2 2 | ter of Spouſals (a) The firſt is Infancy (b): 
pub. 8 * « The — is the Age between Infancy and ripe Age 
Hen Ro I oc oe „ (which, if it pleaſe you, we will call Child} vod) 
Font impch The third. iS ip Age (d). 


e. & Hen. 2. Concerning the firlt Age, this Rule is 2 Þ. IRS) 
ubi fupr2- both by the Civil (e) and Canon Laws (F), That In- 


e . fants cannot contract any kind of Spouſals: Upon 


| which Concluſion , divers, as well Ampliations as 
2 ed Limitations, do attend (g). But before they be admit- 
f pra. ted into preſence, it ſhall not be unprofitable to exa- 


(e) Lin Spout. mine what Perſons be accounted Infants. 
& I. z. de Spon- 


Cl. £ 3. By Infants therefore, it we reſpect the Nature of 
(f)<14%& the word, are underſtood thoſe Younglings and Babes 
4 impad. which as yet cannot {peak (), for fo this Subſtantive 
ſs) ut if a hoc [/yfans] an Infant. doth import (), being compounded 


ipſo . of in and fando (, of not ſpeaking , the Prapoſition: 


9 mum 4 (In) ſtanding for [ non ]; in which Senſe the Roman 


in L 1. ff 2 Poet doth uſè it, writing 
Verb Oblig. nu. 


22. Menoci). de a 3 : 
Arb jud. lib. 2 ane Regina jubes renovare dolorem; 
eats; nu. 3 . 
1 . i 
Ag "7 ih for non fandum, or ineffabilem. dolorem (. 
(us. 5 7. nu. 17. 
as. ubi ſupra. (k) Veluti inutilis, infelix, incertus, Calepin. Diction. Verb. In. (m) Virgil. 
iv. 2. Aneid in pra Sig urdem wix dici peteſ q uantus fit viro ferti dolor ſe victum confiteri. 
Servivs & Dona tus in ilio loco. | 


+44 
i - 


4. Our 


Ry” . " "I 


 Spouſals contrafted by Infants 


* X * 2 & 


2 


1 


4. Our Temporal Lawyers no leſs ſignificantly than 
uſually, do call them Infants which have not attained 
yet tothe Age of One and twenty years (), becauſe 19 3 
until that time they are as it were Tongue: tied, being lib, 2. c 28. 
unable to ſpeak», at leaſt efedturly; and though they Terms of Law. 
a tos . ped | | Verbo.Gardein. 
ſpeak waturally, yet do not the Laws underſtand , or 2,004. Abridg.- 
acknowledge their words to be of any force, either for ment. tit Co- 


Alienations or other Contracts, more than if they were c phari-. 


-—— 


young Infants, naturally deſtitute both of Speech and corey & stud. 
Judgment (o). udi ſupra. cut 
adde Spiegel. 


F. In Germ iny (p), Spain (, and other Countries (7), Lanig. eib in. 
he that is Heir, though otherwiſe he be of lawful years, fans. | 
and how old ſoever, yet ſo long as he yet liveth, to 'P) Spiegel. 

1 : - 4 , 4 Lexic. verb. In- 
whom he is Heir (as the Son during the Father's Life, «ns, 
or the younger Brother during the Lite of the Elder) is (4) Extravag. ©. 
uſually called fant (s), becauſe he hath no power to 2 ny 8 x 
meddle with the Inheritance, the Laws having ſet a Gb verb. In- 
Lock before his Lips, ſo that he is not to ſpeak in theſe fins Rebuff in 
Affairs, the Care an Amdiniſtration whereof is yet in Bad win, 
another Perſon (T). HD 5.5 D 


6. We read alſo that Servants or Bondſ/laves are 7, ang” 

ſometimes called Iafunts (u) And in other places this Heroin e 20. 
word [ 7ffars] hath other ſignifications, and is attribu- Genel & * 
_ | Allos, te * 3 


ted not to Men alone, but to Beats alſo (x). i 
7. In the Civil (y) and Eccleſſaſtical (2) Lams, by berorum infine. 
Infants (moſt commonly) are underſtood thoſe Chil- (1) peg 7 


dren which have not as yet accompliſhed the Age of fas & Re- 
Seven years; and ſo is the word accepted in this buff ubi fupra. . 

la ( ) | | | (t) ibidem. 
P oF. spiegel. 

| ke. No ä 

fans. (x) Calepin. Lexic. verb. Infans. 0) I. Infans ff. ad l. Cornel. I. i. C. de fall; monet . l. 
fi Infanti C. de jure deliberand, I. in Sponſalibus, el. 2. ff. de Sponſal. () Procœm. lib. 5. decre- 
tal. ; gl. — verb. perfectus. (a) 1. in Sponſalibus, el. 2. de Sponſ. ff. c. 1. de deſponſ- 
impub. in : EO 
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20 Spouſals contracted by Infants. | 


8. Wherefore to return to the right Path of our pur- 
poſed Journey, where it is delivered, That Infants can- 
ns: 2 not contract Spouſals; it is underſtood of thoſe Chil- 
ede, dren which be under the Age of Seven years (%) They 
eke therefore which are not Seven years ald cannot con- 
fponſimpubex- tract Spouſals; which Concluſion: hath ſo. much the 
ee 1; a more Reaſon, by how much theſe PN Infants want 
b55DD. Reaſon and Judgment to judge of theſe Affairs (c), 
1 being fitly compared to them which are aſleep (d); who 
gu g albeit they ſpeak many things, or do ſomething in 
|  Coracham de their ſleep, yet do tlicy not perceive. what they fay or 

. Clem. a@ do, nor ſſeeping yield their conſent thereto (e). 
bomicid: & i- 9- The Ampliations and Limitations of which Rule 
bidem DD. are theſe: Firſt, albeit the one Party be above the Age 
lle f Of Seven years, yet the other Party being under Se. 
adipiſcantur in ven years, the contract of Spouſals betwixt thoſe two, 
Eo hp «qe js of fo {mall force, that if the Party which is of full 
(Hees Age, do contract Matrimony with- a third Perſon , 
arp though that third Perſon be near of Kin to the Infant, 


impub the Marriage is good, notwithſtanding the former Con- 


— 3. II. Thirdly, $ 


Sal prima Parents for them, do make the Contract (): 


parte.C-2- Nu.2. | 
Henr. Boic. in c. acceffit, & in c. atteſtationes.-de-deſponl. imgub. extra. (i) c. I. de deſponds: | 


awpob. Yb. 6. & ibidem Domin. nu. 2. in prin- | | 


12. Fourthly, Albeit both the Infants after the Con- 


tract de attain to a great number of years, yet the 


s contracted during Infancy are 
Prepoſ. nu. a. utterly void, whether the Infants themſelves, or their 


1 RL 


Spouſals comratted by Inſants. 21 
Spouſals contracted during their Infancy are not there 

by rig rh (4) , without other proof of mutual Con-® _ — 
firmation (1). impub. & gl. lib. 


Fiſthly, The Co Infancy is 6. & < literas | 
to Fikbly , The Coppa an Ks ducing by words 7 Tea cr 


of preſent time, as [7 do take thee, &c.] or words (1) (1) codem e 
of future time, as vill take thee, &c.] (n); by or as In- prin. Covar. 
fants cannot contract Spouſals, ſo they cannot Matri- r CE 
mony (7), becauſe they which cannot do the leſſer, c 2. in fn. 
cannot do the greater (o). r 
14. The Limitations are thee; Firſt when the In- Certina. . 
fants, after they have accompliſhed their ſeveral Ages Sex 

of Seven years, do either by expreſs word ratifie (5) « ile 
(p) and confirm the Contract made during their Infan- pont pre 
cy. or by other words of like importance, as by cal- & P 
ling and naming cach other Husband and Wie (4); for ww — 


by the reaſon of this nem conſent the Contract e (e) Peckius in- 
c. cui licet de 


void) is become of no leſs force than if they had new Reggae 
made a new Contract (7) Everard. loch a. 
_ The ſecond. Limitation is when as by Deeds on- 1- minori. 
oy they do approve and. confirm the. Contract made we mas v1 
u 


ring their Infancies (s), as if they lye together, im- Sexto in fn. 
brace, or kiſs each other, or give and receive Gilts 85 2 foi | 


and Tokens either- of them, to or from the other, at per. Trad. de 
ter both their Ages of Seven years; for by Deeds Sponſd. las. 


nu. 3. 


the former Spouſals are confirmed, as well as by (. 3 
Words (a). | SponſaLlib.s. in 
16. The third Limitation (like unto the ſecond) is, r CO. 
when the Infants, after, the accompliſhment of their ſaid prima 2 
ſeveral Ages, do mutually cohabit or dwell together in fine. 
(x), and are not ignorant of the Contract de Sf 46. 
Qo quam fe- | 


quitur Domini. & Phil. Perus. Baptiſt. Theſaur. com. op. verb. Sponſalia nu. 92, Licer Hoſtienſ i in 
direrſam eat Sententiam. (u] Coyar. tra dt. de Sponſal. prima parte, c. 2. in fine, & gol. uli 
— 85 pro c. a & © ut noſtrams de App. extra. (x) 2 A 


— 
i 


* 
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twixt them, during their Infancy ; for otherwiſe they do 
(7) Dominic. not ratifie that which they know not ()). 


& Phil. Franc. —_ g 
* 17. The fourth Limitation is, when two contract 


e Juvenis Spouſals, of whom the one is more than Seven years 
ce vpwalex- old, the other near Seven years (z) , ſuppoſe ſix and a 
e ſo And. half (a); if theſe Perions ever, during the Infancy of 
HoEPrzepol. the younger Party, do either lye together (4), or coha- 
& ali; commu- 1. * 8 4 1 | 

bir together (c), by occaſion whereot it remaineth 


nater in d. c [u- 


rens. daoubtful, whether they have eſſayed to know each o- 
not. d. e ther; in this Caſe the Contract hath like effect as if 


Juvenis & ibi 


Prepoſ. verb. the Parties had both accompliſhed the Age of Scven 
tert ius Intel- years (4. | FT | | | | 


an 18. The fiſth Limitation is, when the Infants which 


ror. in d. c. ju. do contract Spouſals are of that Wit and Diſcretion , 
vents ii that albeit they have not as yet accompliſhed the fill 


1 Age of Seven years, yet doth their ſupraordinary Un- 
le dus. derſtanding fully ſupply that ſmall defect of Age, 
— p_ which thing is not rare in theſe days, wherein Children 
(©Dambouder. become ſooner ripe, and do conceive more quickly than 
praR.Criminal. in former Ages (e) : Wherefore in this Caſe, by that O- 


Cries =. Pinion which ſavoureth more of Equity (C), and which 


in de ux enis (as I take it) is more commonly received (g, this Con- 


— wn. tract is not void, but of equa! force as it theſe Infants 
Kenſtirze had out- grown their Infancy when they were Eſpouſed. 


3 qualis confeſs this Opinion hath many and mighty Adverſa- 
5 — ries (H, affirming confidently, That it cannot be pro- 
Cardinal. Dom. Ved by Law, that Infants may contra Spouſals before 


nd in e Ju- the end of Seven years, though otherwiſe their Pru- 


venis de Sponſ. . | | 
n & 2 dence did ſupply the want of Age (2). But yer for 
Prepoſ.verſic. all this, conſidering that by the very Text of the Law, 
pars Intd- not only (after the accompliſhment of thoſe numbers of 
lectus. Summa | ; . 
Sylvelt deSpon- Vears, everally preſcribed to the Man and Woman for 

9.2. Covar. 4 | | E . 
de Sponſal. prima parte, c. 2. m1. 1. gucrum opinio communis eſt, ut ex eiſdem Author. patet. 
V Panor. 4 d. c. Juvenis, Socin. Sea. conſ. 3. vol. 1. gl. in Inſt. Juris Can. tit. de Sponſal. f. non 
tamen verb. minores. (i) Panor, in d. c. Juvenis in tn. | . 

, Marriage, 


* — 


: Spcuſals contracted by. Infants. 23 
Marriage, he or ſhe may lawfully contract Matrimony, 
but alſo before thoſe years „ in caſe their natural Abili- $9 
ties ſupply the want of Age (Y, that is, ſuffice to per- (4) e puberes 
form the Duty of Marriage (/.), then a fortiori (by all cde ills.de = 
reaſon) may thoſe Perſons contract Spouſals,whoſe Pru- Gerd & HU 
dence doth ſupply the other want of Age (n), both be- Kling. tract. de 
cauſe Spouſals are more eaſily diſſolved than Matrimo- {5% mains 


ny (), in caſe of the Parties diſliking , as alſo becauſe Coſtan uad. de 

conſent alone is of the Subſtance of Spouſals, witliout 7 
> Os ” . 0 > — - 15,1 3 C. 

that va, Ability requiſite in Marriage (o): Hence it ) Pant, in <. 


is that the Laws make no difference betwixt their A- 4e illis. el. 2. 
| > þ N 8 Du. 2. Kling. & 
ges who do contract Spouſals, namely, becauſe conſent cab 


* 


alone is ſufficient (q) ; whereas in the Contract of Mar- pn. 


riages there is regard had, not only of the Parties Judg· (%0 Prapoſ. & 
communiter 


ment and Underſtanding, but alſo of the natural Abi- PP A Is 


licy of their Bodies (7), as a thing very neceſſary in vente. Cora. 
that behalf (). | tract. de Sponſ- 


19. Here may be demanded, What if two Infants — 
contracting Spouſals by words of preſent time, do not veſt ait despen- 
only conf:rm the fame after that they have overpaſſed (% Shed. 
their Infancy, but aiſo after. they be come to lawful ca. de mp. 
years ot Marriage, whether is this Contract to be ad- e. Melch. 
2 / A. 3 5 1 tl . Qu ſt Kling. tract. de 
judged more Spou/als or Matrimony ? In this Queſtion du un.. 


the Writers do vary (f), and it dependeth of other fol. g. Summa, 
Points to be examined before we can conveniently —, 80 8 


come to the Solution, which cannot be here handled % L@zcir. de. 


vithout confuſion; but as ſoon as opportunity ſerveth 2 * 
5 Sylvelt. tt. de. 


it ſhall be ſatisfied. | Sponſal.q.2. 


(7) Ant. C. 


bert tract. de Sponſal. fol. 21. n. 6.Faber. & Angel. in §. 1. Inſt. de nupt. ( 7 ) e. puberes, 
c. de illis. cum Similibus de deſponſ. impub. extra. (s) DD. in d. e puberes. & e de »llis.. Car 
var. de d ponſ. prima parte, c. 2. ( Jo. Andr. Archid. Phl. Franc. & alü. in c. 1. 8.1. de deſponſ 


impub. l. 6. Decis. Rotz, 463. | 7 
1 SECGCE. © 


* 


SECT. VII. 


Of Sp * Is contratted by Children be: 
twixt Infancy and ripe Age. 


I. r Age 8 in Perſons 
contracting Spoufals is Chi/dhood, which Age 
how far it reacheth is needfal to be known: Children 
therefore, in reſpect of cheir 3 , are ſo termed of 
ebe, ſome, until they be rwice ears old (a); of ſome 
lib.5.c.14. Ma- ill they be thrice Seven years that is One and 
Au m L punti twenty (), ſometimes er are 20 called until they 
e de of the Age of Two and twenty years (c), ſomerimes 
A of the Ape of Eighteen (4), ſomerimes nu- 
———— til — Twenty ry pre ſometimes till they be Five 
D Traft.ge and twenty (Y, according to the — — 
e e, and Meaning of the Author (g). In the holy 


pol aca Scriptures we read, Puer centum annorum morietur ( h Js 


bi ra. tlat is, a Child of an hundred years ſhall dye, if w. 
— tranſlate it after the Letter. 

* do,Servius Tul- 

lus Rex Rom. de quo Aul. Gel. ib. 1 6. c. 28. base (e) Rebuff, 
in I Peri de Verb. Sign. ff. verſic.quinto non tenentur. (/) tit.de minor. vigint. quinque ann. 
. L impuberibus, de acquir. hered. ff. & ibi gl. ſecundo Intellectum. () Alciatus Rebuff. 
* 8 % Edaias c. 65. verl. 20. 


"2 OY a. By Children in this 8 
(2) <Puberese Which have exceeded their 1 but have not as yet 
- defponſ. impub, attained to that Age wherein a the Providence 
pb. of God) beſtoweth Corporal Ability of performing 
_ the Act of Generation (7); ); cheſs Children the Las Ci 


<< 


a. ad. ll - 
— 


Sponſals contracted by * bildren, &c. ; 25 


vil and Eccleſiaſtical, do call Tmpuberes (t), as it were (+) Alciar. in 1 


young Plants, without Buds or Bloſſoms, being the out- Fuer de Verb. 
— 1 — of inward Vigor (J), and they are alſo Ln 
called Pueri, as ſome conjecture gua/i puri (m), that is, puberes & verb. 
pure, or as Virgins clean from Carnal Pollution : But — 
whether Pueri have their denomination a puritate, I will ing... 
not contend : I remember Brechzus jeaſting at this E. g, gu 
tymology, afftirmeth , That by the ſame Reaſon we ——__— 
might ſay purus quaſi purus aer (n); but let the names Pude mur. 
o, and come we to the thing it ſelf, Pueritia, Child- ai 5 
hood is the Age betwixt Tefaucy and ripe Age fit for “ 
Marriage (o). . d. 
3. During this Age Children cannot contract Ma- — 
trimony or Spouſals de præſenti, but only de futuro (p), gel-Lexie. verb. 
which excellent Concluſion is not only adorned with Renn 
ſundry Limitations of Importance, but enriched with L. pueri in 
many profitable Queſtions. 3 


4. The firſt Limitation is pro bono pacis, for the good % n I „e 
or benefit of Peace (97), and therefore if two Princes, deſponſ impab. 


| 2 F. quis dicatur 
after long or cruel Wars, concluding a friendly Peace 1 


do for more aſſured confirmation thereof match their in d. c.puberes. 
Children in Marriage, this Marriage the Laws do tole- 02 — = — 


rate as lawful, being made upon ſuch urgent Cauſe , dn, Sm 


though otherwiſe for divers wants the ſame were un- Hottienſ:Tirge' 


lawful (7). | 8 Far, os 
5. The ſecond Limitation is Quando malitia ſupplet fals len how. 


ætatem, that is, when natural Ability to pay the Mar- in e. puberes de 
riage Debt doth ſupply the want of Age (5), for ſo this *FouFimpub.” 

word malitia doth ſignifi in this place (): But where- () c , 
fore it doth fo ſignifie, I cannot, as yet, 
prehend, no more than wherefore our Temporal Law- ( d e ui 


yers uſe this word [mulier] (which doth ſigniſie a wo- ividem DBD. 
| | (de illis el. 


(t) AL in Præal. c. nu. 3. Arehid. in c. unic. de 
deſponſ. impub. in Sext. Kling. Trac de cauſ. matrimonial. fol. 15. Gubertus Coſtan. Trac de a 


2 de deſponſ. impub. extra, latias infra. 


trimon. fol. y 6. nu. 5 o. s 


y r e 


* 
= 
= 
of 
„ 7 
. 
* * rw 
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© Speuſals contracted by Children 
AM man which is not a Virgin) for one that is Legitimate, 


2 Tes of or that is not a Baſtard (½% ; it ſufficeth we know the 
W. Ver 


Mulier. meaning, which is, That albeit the Laws do not pre- 
(=) laftitquib. ſume any Man or Woman to be able to perform the 


611 ee Act of Generation, until a certain number of years 


de iitu nup. f. (hereafter deſcribed) be accomplithed (x) : Nevertheleſs 


Gubert. Cotan. if jt do appear, that in the mean time, and before the 
Tract. de matri- n is : | bl 8 ] 
wonblem. EXPiration of thoſe years, they are able to perform the 


15. Summe Act aforeſaid, then it is lawful for them ro contract 


Hoſtient-Tirde Spouſals de præſenti, or to marry ()). 

85 = 4 * Thirdly. Albeit Children cannot contract Spou- 
nu. 1. Henrice ſals de pręſenti ſo effectually, that the ſame ſhall enjoy 
1 the very force and virtue proper thereunto, yet obſer. 


(3) c. puberes Ving the form of Spouſals de præſenti in their Contract, 


de ils el. 2:25 [ do take thee to my Husband, JI do take thee to m 
1 Wife, &c] this Contract is not utterly void, but by the x 
exrra. Hoſtienſ: Interpretation of Law, obtaineth the force of Spouſals 1 
— — de futuro (2) : Divers (I deny not) of the Ancient Law- 1 

9. quis S Vers Were of a contrary Opinion for a long dime (a) 1 9 
Panor. & Prz- holding, That if by theſe words the Parties did intend Y 
Nb in © © to contract Matrimony, then the Contract was utterly 4 
(z) cnc. $. 1. void, not having any force either of Matrimony or of 
ern. Socufals (5): Not of Matrimony , becauſe if they i 
— © 3 Would, they could not make any ſuch Contract (c): 


nobis. de de. Not of Spouſals, becauſe albeit they might, yet they did. 
wk — not intend to make any ſuch Contract (4): And ſo ei- 
Hen. Poic- cod ther becauſe they could not, or would not, the Con- 


< & Holen tract did not prevail at all, either as Matrimony, or as 
Summa Tit. de 


von, Spouſals; how beit in the end this Opinion was daſhr 
i pub. & que by later Laws made for that purpoſe, whereby it was 
1 and is eſtabliſhed, That if two Children do contract 
Si quis ita; de | : | 

verb. Obl. ff. nu. 2. () gloſſ. poſt. Alan. in d. c. 2 nobis & diſputat. Hen. Poic. eod. c. 

(c) gloſſ. in d. c. a nobis. & in c. unic. G. I. verb. Matrimonrum. (a) Gloſſ. ubi ſupra & re- 
ert Covar. Tract. de Sponſal. parte I. c. 3. uu. 2. quem vide. 
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betwixt Infancy and ripe Age. 


a. 


Spouſals by words of preſent time, intending alſo there- 
by to contract Matrimony, yet this Contract ſhall pre- | 


vail as Spouſals de futuro (e); and ſo it is if one of the fer. Fas Ex” 


Parties be of ripe Age, the other not (F). deſponlimpub. 
7. Fourthly , By what means Spouſals contracted in Se. Hen. 

during Zufancy, and therefore void at the beginning, are 3 du 

notwithſtanding afterwards made ſtrong and confirm: cod. tit. & Co- 


ed, namely by mutual Cohabitation , by Kiſſings, by var Track. de 
3 3 s Sponſal. prima 
Embracings, by giving and receiving of Gifts and To- parte c. 3. au . 
kens, Sc. (g), or by Words, expreſſing the continuance f , 2 ws 
| 3 5 | . .1.de deſponl. | 
and perſeverance of the mutual Conſent; as by wok 


calling each other Husband and Wife (: By the ſame g) Prealc. in 
means practiſed, after the Parties be of ripe Age , fit 8 ibi 
lor Marriage, are thoſe Spouſals by them contracted in & Pane & a. 
their Minority by words of preſent time ( being then li. 
Spouſlals de futuro by interpretation of Law only 172 _ (#4 
reſolved or turned into Matrimony (2), from that gu. de Sponfal. 
time enjoying the fame Properties and Effects belong. tra. Lib. 1. 
ing to Spouſals de præſenti, contracted betwixt Perſons _ Lat og 
of full and perfect Age (), unleſs the Parties, after they 17. nu. 6, 7. 


be come to perfect Age, do firſt diſſent, and fo diſ- ges 


ſolve the Contract before they conſent (J): As for deſponſ impub. 


their diſſent before they come to perfect Age, it hin- 3 
conſil. 5 1. 


dreth not the exchange or paſſage of the Contract z 0 N 
from Spouſals (ſo termed by interpretation of Law ) Soarez. The- 
to Matrimony, by any the means aforeſaid (#1). How- i 

5 3 ** - verb. Sponſalia. 
beit this is to be diligently noted in this place, That au. 163. & ibi 


Spouſals de futuro properly ſo called, thoſe I mean r * 


which are contracted by words of future time, ( as S tm 

91. & eft com- 
munis opinio, licet eam ægrè ferant, Covar. prima parte de Sponſ. c. 4. S. 2. nu. 4. & Molin. in 
addic. ad conſil. Dec. 3 68. quos videas. (k) Dec. conſil. 368. & clarius Pariſ. d. conf. 5 1. vol. 4. 
nu. 11. Card. in c. de illis. el. 1. de deſponſ. impub. extra. nu. 1. 61) Henr. Boic. in c. At- 
teſtationes de deſponſ. Impub. extra verſic · Item fallit, Menoch. de præſump. libr. 3. præſumpt. 2. 
nu. 26. (2) e. de illis el. 1. de deſponſ. impub. in princ. & ibi gloſſ. verb. ullatenus, & Card. 


in princ. de c. & in fir, & c. * nobis eod. tit. & ibi Panor. nu. 2. 


Ez | 4 


faur, com opfin. 


28 "I ponſals contratled by Children, &C. 


J will take thee, &c. ) do not paſs from Spouſals to 
Matrimony by any the means aforeſaid , or by any o- 
ther Act, other than by the hy Act of Carnal 


(n) c. fin. de Knowledge of the Parties fo betroathed (): So that 


Spot = x the endeavour to perform the Act is not ſufficient in- 


DD. Dominic & this Caſe (o), which in the other Caſe is alone ſuffici- 


3 . ent without accompliſhment of the Act ( 2 
— 2 Henr. Bo- 
ic. in c. Atteſtationes de deſ ponſ. Imp. extra. Dec. conſ. 3 68. pariſ. couſil 51. nu. 8. lib. 4. & Co- 


var. Tract. de Sponſal. prima parte. c. 4. §. 2. nu. 2. ſo) d. c. fin. de Sponſal. extra. & ibi- 
dem DD. maxime Panor. & Prapol. ibidem lib. 1. conſil. matrim. conſil. ibidem $6. nu. 1 


Oe, Atreſtariones & ibi Præpoſ. & Henr. Boie. de deſponſ. impub. extra. Idem Præpoſ. in c. fin. 
de Sponſal. nu. 3. & Cardinal. nu. 2. eod. c. fin. 


8. Fifthly, By the Laws of this Realm (as I take 

it) if a Woman, during her Minority, be married to 

(9) Firzherbert a Man ſeized of Lands or Tenements in Fee: ſimple , 
Liteon Tr. or Fee tail, by Purchaſe or Diſcent, ſhe ſhall be en- 
** dowed of the third part of ſuch Lands and Tene- 
(miki) 260, ments, ſo that ſhe "Rea accompliſhed. the Age of nine 


161. years at her Husbands death (). 


SECT. 


SECT. VIIL 


Divers Oneſtions about Marriages or 
Spouſals contracted by Children. 


1. H E Queſtions which I ſpeak of, and which are | 
no to be propounded, are of divers forts (a) (9) Vie 

by occaſion of the divers Circumſtances (whereby the Tir. de deſpont. | 

Caſe, and conſequently the Law is altered) incident to b. $.an.& 

this Matter; for ſometimes the Parties, which are be- $,,,y. 2. 

troathed are both under Age, and ſometimes th'one of pane, o g. 

them in Minority, and th'other of ripe and perfect Age 

Whereſore we will firſt handle ſuch Queſtions as be- 

long to the firſt Caſe, then thoſe which belong to the 

ſecond Caſe, and thirdly choſe Queſtions which belong 

to both Cakes. 

2. Firſt, When the Parties betroathed are both of 

them Children at the time of the Contract, then this 

Queſtion. may be demanded, Whether that Party which + 

firſt cometh to lawful Age, may then ſent, or mult: 

ſtay and expect till the other Party likewiſe come to (5) de he e 


lawful years (4) : Many are of this Opinion, That he PP: + 


or ſhe who firſt cometh to ripe Age, muſt ſtay until deſponſ impub. 


the other Party attain to ripe Age alſo, aud cannot in <*tra-Covar. de 
. _— , 45 a "6 -  Sponſ. prima 

the mean time diſſent; or diſſenting or -diſclaiming in ;;..... f. 5.6. 

Deed, yet this diſclaimer is not to be heard, nor. this (e) Gloſſin dc. 


diſſent regarded, the other Party yet ſtanding in Mi- de ile & Sum- 


mar. ibĩdem in 
nority (c). Others are of a contrary Judgment, affirming, dio Schneid- 

That it is not only lawful for that Party, who firſt vin. track de 
| ER 8 | | | nuptiis. fol. 3 2 
au. 13. Conſil. matrim. Ib. 1. con sel. ibidem 14 2-3 - 


x 
FA * Q 2 * 
EL 2 eg 


ad. Ati. A... rot 3 
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— 


| —_—_ cometh to lawful Age, to diſſent (4), but alſo thar it is 
C T 2 » * » 
= de ills. el . neceſſary ſo to do (e), even fo ſoon as he or ſhe ſhall 


Hoſtienl. Sum- firſt reach unto this lawtul Age, or incontinently aft- 
| Cn © ter (F); otherwiſe he or ſhe, by not diſſenting , ſhall 
: 0 + Ys K . 

tn. verfic f de. be deemed to have ratif-d the former Contract, at the 


in pubes gus- leaſt for his or her own * and co have referred the 


dend ef Tete matter to the power and election of the other Party 


Covar. Trag. to confirm or infirm the ſame (g). And this Opinion, 


1 2 namely, That the Party who firſt cometh to law ful Age 
uz. may then Aiiſſent, is imbraced of the moſt part, as the 


Ce) HoftieaC truer Opinion (. The Reaſon in my Conceit is very 
2 plain; for ſeeing it is granted by them which hold the 
Her exmio cem- former Opinion, That even that Party which firſt co- 
e e <©- meth to lawful Age may then diſſent, when the younger 


dem Covar. re- 8 ; ; 
Fermente, eco Party cometh to the ſame Age (7); in vain then, and 


quo ſupra. to no purpole is this expectation , whereof there is no 
Cf Hens effect (4) 

Boic. in d. c. de : 

Mis el. 2. de de- | „ „ 
ſponſ. impub. (z) Summa Hoſtienſ. Tit. de deſpenſ. impub. F. in fn. verſic. Sed fi alter. 
Henr. Boic. in d. c. de Illis. verſic. unde quando. Præpoſ. codem c. nu. I. veiſ. & idco. (Y) Te- 
ſte Covar. in Tract. ſuo de Sponſal. prima parte, c. 5. C. 1. nu. 2. Summa Silveſtrin. Tit. de 
Sponſal. q. 3. in fin. (i) Gloſſ. in c. de illis el. 1. de deſponſ. impub. extra. verb. minoris 
tat. ibi Tu. dic. () Panor. Boic. Hoſtienſ. & Præpoſ. in d. c. de illis 1. Covar. Traci. de 
Sponſal. prima parte, c. 5. F. 1. nu. 2. Summa Silveſtr. verb. Sponſal. q. 3. in fin. 


Corr. 3. This Concluſion therefore, That the Party which 


nf firſt cometh to lawiul Age may diſſent during the o- 
5.8. in prin. thers Minority is extended, and doth pr , albeir 
pot. Prepot. the Contract were made by words of preſent time, or 
Iii el. 1. de de. the Marriage ſolemnized in the face of the Church (/): 


fponſimpob. But in theſe Caſes following this Concluſion is limited , 


D namely, when after the Contract or Marriage the Par- 


Boie. in c. At- ties know each other Carnally; for then though both 


- reftationes de the Parties ſhould diſſent, the Contract or Marriage con- 
deſponſ. impub. (Tf : 
extra. verſe. ſummate cannot be diſſolved (n); or if the Party, being 
aut per tacitum, &c. Panor. in c. a nobis. cod. Tit. in fn Piæpoſ. in d. c. Atteſtationes nu. 5 

Schneidw in. tract. de nuptiis, fol. 3 2. n. 13. in fin. ; 


near 


11 
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near full Age, and of diſcretion to underſtand the na- 
ture and peril of an Oath, did ſwear to perform the 
Contract (7); or if the Party which firſt came to ri 

i A 2. de Spon- 


Age did not by and by, but a good ſpace after n. 
claim (0), in thoſe Caſts alſo the elder is to expect un- 5 


til the younger come to ripe Age, nor is to be licenſed a opinio 


communiter eſt | 


to marry el{ewhere in the mean time (p). recepta refe- 
| rente Coyar. 


Tract. de Sponſal. prima parte, c. 5. G. I. n. 3. quem videas de hac re copioſs diſſerentem in utram- 
que partem. (o) Henr. Boic. in c. de illis cl. 1. de deſponſ. impub. extra. verſic. aut quilibet. 
Præpoſ. in c. Atteſtationes eod. tit. nu. 4. v Hoſtienſ. Summa. Tit. de deſponſ. impub. g. in 


fin. verſic. ſed fi alter. Boic. & Covar. ubi ſupra. 


(u) c. ex literis 


4. The ſecond Queſtion concerning the firſt Caſe, 
(namely, when both the Parties betroathed are under 
Age) ſhall be this, What if the Parties during their 
Minority diſſent, yet immediately after they be come to 
lawful years, do both of them expreſs their mutual 
Conſent by Conjectures only (as by Aiſſings, Embracings, 
Gifts, Sc.) afterwards the one of them alone diſſenteth, 
and marrieth a third Perſon, and doth conſummate the 
ſame by Carnal Knowledge; Whether is this Marriage 
good in Law | | = 

5. To this Queſtion thus, If the former Contract were 
made by words of Future time (as, I will take thee, &c. 
then the Marriage is good (9) albeit not. conſummate (7); (9) er de mars. 


Contr. interdi ct. — : 


the reaſon is this, more is not confirmed than was at g Mg 
the firſt contracted (s), that is Spouſals de faturo pro- Panoer. 
perly ſo called, both. becauſe in form of words, and in (Dude matt. 
the intent of the Parties they were ſo. But Spouſals ale 
de futuro, albeit contracted by them of full Age, are nuls fuir nn. 
taken away by Spouſals de præſenti (u). And there- " r ft 

fore in our Caſe the Marriage is good, notwithſtanding run; cum fer, 


Tl Adde C. pen. de: 
Spanfal. extra. & DD. ibidem. (5) Baleus in J. 3. C. ſi adverſus rem judicat. in fin. (r) Pa- 
riſ. conſil· 5 1. vol. 4. Dec. conſil. 458. Gem. & Franc. in c. unic. 9. 1. dg deſponſ. impub. lib. &. 


C c. ſicut c. penult. de Sponſal. extra. & DD. ibidem. 


r * 


— —_ PX — 0 _ 
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1 cometh to lawful Age, to diſſent (4), but alſo that it is 
© & ts. er, neceſlary fo to do (e), even fo ſoon as he or ſhe ſhall 


Hoczenſ. Sum- firſt reach unto this lawful Age, or incontinently af— 


ona Tit. de de- 5 2 : : 
Cool. impub. f. ter (JJ); otherwiſe he or ſhe, by not diſſenting , ſhall 


tn. verlief ve. be deemed to have ratiffed the former Contract, at tlie 
ro empubes 9%%- leaſt for his or her own ne, and ro have referred the 


mens ef Tele matter to the power and election of the other Party 


Corr. Trag. to confirm or infirm the ſame (g). And this Opinion, 


1 namely, That the Party who firſt cometh to law ful Age 
abn. may then diſſent, is imbraced of the moſt part, as the 


Ce) Hoftienſ. - truer Opinion (%. The Reaſon in my Conceit is very 
— plain; for ſecing it is granted by them which hold the 
Her eximio cem- former Opinion, That even that Party which firſt co- 


munis est cju/- - : 2 bs 
ze meth to lawful Age may then diſſent, when the younger 


Lumen, eco Party cometh to the ſame Age (7); in vain then, and 
quo ſupra. to no purpole is this expectation , whereof there is no 
(f JHenris effect (4) 
Boic. in d. c. de 5 | 

Mis el. 2. de de- 8 | | 
ſponſ. impub. ] Summa Hoſtienſ. Tit. de deſponſ. impub. 5. in fo. verſic. Sed ſi alter. 
Henr. Boic. in d. c. de i lis. verſic. unde quando. Præpoſ. eodem c. nu. I. veiſ. & idco. () Te- 
ſte Covar. in Tract. ſuo de Sponſal. prima parte, c. 5. $. 1. nu. 2. Summa Silveſtrin. Tit. de 
Sponſal. q. 3. in fin. () Gloſſ. in c. de illis el. 1. de deſponſ. impub. extra. verb. minoris 
tat. ibi Tu. dic. (E) Panor. Boic. Hoſtienſ. & Præpoſ. in d. c. de illis 1. Covar. Trad. de 
Sponſal. prima parte, c. 5. FG. 1. nu. 2. Summa Silveclr. verb. Sponſal. q. 3. in fin. 


Corr. 3. This Concluſion therefore, That the Party which 


—_— firſt cometh to lawſul Age may diſſent during the o- 
85.8. N in prin. thers Minority is extended, and doth pr , albeir 
pot. Prepo the Contract were made by words of preſent time, or 
Iii el. 1. de de. the PMarriaze ſolemnized in the face of the Church (/): 


fponſimpob. Bar in theſe Caſes following this Concluſion is limited, 


Gon) Henri. namely, when after the Contract or Marriage the Par- 


Boic. in c. At- ties know each other Carnally; for then though both 


 - reſtationes de the Parties ſhould diſſent, the Contract or Marriage con- 
deſponſ. impub. G diols iK dhe | 
Furs, vere. ſummate cannot be diſſolved ; or if the Party, being 
aut per racitum, &c. Pandr. in c. à nobis. cod. Tit. in fn Piæpoſ. in d. c. Atteſtationes nu. 5 
Schacidwin. tract. de nuptiis, fol. 3 2. n. 13. in fin. ; : 


near 


* ——— 
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near full Age, and of diſcretion to underſtand the a. - 
ture and peril of an Oath, did ſwear to perform the | 
Contract (): or if the Party which firſt came to rige (n) c. ex literis 


* 5 i. el. 2. de Spon- 
Age did not by and by, but a good ſpace after diſ a1 *- © 71 


claim (9), in thoſe Caſes alſo the elder is to expect un- Panor & DD. 


til the younger come to ripe Age, nor is to be licenſed auer opinio 
| communiter eſt 


to marry elſewhere in the mean time (p). . 
rente Copar. 


Trac. de Sponſal. prima parte c. 5.4. 1. n. 3. quem videas de hac re copioſs diſſerentem in utram- 
que partem. (o) Henr. Boic. in c. de illis el. 1. de deſponſ. impub. extra. verſic. aut quilibet. 
Præpoſ. in c. Atteſtationes, cod. tit. nu. 4. (2) Hoſtienſ. Summa. Tit. de deſponſ. impub. g. in 


fin. verſic. ſed fi alter. Boĩc. & Covar. ubi ſupra. 


4. The ſecond Queſtion concerning the firſt Caſe, 
(namely, when both the Parties betroathed are under 
Age) {hal be this, What it the Parties during their 
Minority diſſent, yet immediately after they be come to. 


+ 


lawful years , do both of them expreſs. their mutual 
Conſent by Conjectures only (as by Aiſſings, Embracings,. 
Gifts, &c.) afterwards the one of them alone diſſenteth, 
and marricth a third Perſon, and doth conſummate the 
{ame by Carnal Knowledge; Whether is this Marriage 
good in Law : | N 
5. To this Queſtion thus, If the former Contract were 
made by words of Future time (as, I will tate thee, Sc. 


then the Marriage is good (q) albeit not conſummate (7); (9) c.1.de mitrs. 
contr, interdict. 


the reaſon is this, more is not confirmed than was at 51 merit 
the firſt contracted (s), that is Spouſals de faturo pro: panor. © 
perly ſo called, both becauſe in form of words, and in (7)4<demarr.. 3 
the intent of the Parties they were ſo. But Spouſals Tais 


de futuro, albeit contracted by them of full Age, are 2 * 
. Fo copulæ, ſed 


taken away by Spouſals de Pr FIG 111 (9. And there nuptiarum tan 


fore in our Caſe the Marriage 1S good, notwithſtanding tum cum tertio, 
| Adde C. pen. de: f 


Sponſal. extra, & DD. ibidem. (5) Baleus in I. 3. C. fi adverſus rem judicat. in fn. (f) Paz 
riſ. conſil. 5 1. vol. 4. Dec. conſil. 458. Gem. & Franc. in c. unic. &. 1. de deſponſ. impub. lib. C. 


o 
„ „— * — UU oor r 


verſic. Sed pro Deo. (F) Summa Hoſtienſ. Tit. de deſponſ. impub. h fin. v erſic. Sed pro Deo. 
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the Spouſals contracted in Minority, and confirmed af. 
en terwards (x). And this I take to be true, albeit the 
ie. Ecclecze, former Spouſals had been confirmed by giving and re- 


Ein bb. gor ceiving a Ring (y ). 


Uo dt 
* 
— 


ſet. ſing. verb. 


matrim. 178. 3 | 
Abb & Præpoſ. ibidem Parif. conſil. 62. vol. 4. ) Corar. tract. de Sponſal. prima part 
c. 4 F. 2. nu. 2. DD. in c. fin. de deſponſ. impub. extra. 


6. But if the former Contract were made by words 
of preſent time (as, I do take thee, Sc.) then the Mar- 
(=).c. Mule. f.. Tiage, albeit conſummate, is not good (Z). The Reaſon 


ce deſponſ im- is, becauſe this former Contract being in truth Matri- 


1 1. 1 WW. : 
putt ub. ©. nony, if we regard either the form of words, or intent 


& Phil. Franc. Of tlie Parties (a) and Spouſals only by interpretation 
al. Sore. of Law (), becauſe of the inſtant defect of perfect 
— derb Spen- Conſent, which perfect Conſent in due time once had, 

Ala nu 163. and the fame murually expreſſed, and fo the former 
Cue. ede Contract thereby confirmed and ratified, is of no leſs 
delponſ. impub. force or efficacy than is the Contract of Spouſals de 
can bc clarics pr£ſent;, made betwixt Perſons of perfect Age (c), which 
. cannot be diſſolved by a ſecond Marriage conſummate 
quod videas. With Carnal Knowledge, and Procreation of Children (4). 
ene As for the firſt Circumſtance of this Inſtance, namely, 
An n . The diſſent of the Parties betrothed during their Mino- 
nic. $. 1. de rities, it is not of any value (e): The Reaſon is, becauſe 
— van ape": of the inconſtancy and mutability of Children; for to 
ubi fopra.& day they will, to morrow they will not; the third day 


Phil.Decconfl. they will, and they will not, and ſo every day, In Dock 


© (DD. in d. out Nettle, until they come to years o diſcretion { f); 


Cr. and therefore worthily in the mean ſeaſon are their un- 
+l ſtable and doubrtul diſſents not regarded. By the So- 


& DD. in d. c. lution of this ſecond Queſtion we may the better aim at 
unic. f. i. de de- | | [25d 
on. impub. in Sext. (a) c. fi inter. & ibi Panor. Card. & alii. de Sponſal. extra. quorum o- 
pinio eſt communis, Teſte Kirkhovio. Theſaur. com, op. verb. Matrimonium. (e) Henr. Boic. 
in. c. Atteſtationes. de deſponſ. impub. extra. Summam Hoſtienſ. Tit. de deſponſ. impub. F. fin. 


the 


— 


Spouſals contracted by Children.  . 8 
the Anſwer to a third Queſtion propoſed ere while about 
Infants, v2. 7 | 1 5 =; 

7. If two Infants do contract Spouſals by words of 
preſent time, confirming the ſame by divers Conjectures, 
not only aſter they have exceeded their Infancy, but (g) Hoſtienſ. 
alſo after they have attained to full and perfect Age, nn, Arg. 
Whether this Contract ought to be judged as Spoulals lum &. fis, & 
de futuro, or de preſenti (g): For though by the Com J. ubi autem. 
mon Opinion this Contract thus confirmed is become jj, C. dahin 
very Matrimony (h): Yet is it certain that divers of C. de repub. 
great Authority do hold the contrary (1), grounding 5 f me- 
their Aſſertion upon this Reaſon eſpecially, Becauſe the "Ay 2 
Text of the Law, whereby it is provided, That Spou- tur ad bur eri. 
{als may become Matrimony by other Signs and Con- 2 * | 
jectures than by Carnal Knowledge, doth ſpeak in theſe ve conſenſus; 
terms only, where the Spouſals are contracted by thoſe Con ar de Spon- 
Children which have paſſed their Infancy (e), and which EIS 
are not void at the beginning, as are the Spouſals con- verfic. hzc ta- 
tracted by Infants (I); and therefore, that it were ab- —_— 
ſurd (n) to extend the matter from Spouſals, which are * Luk 
ſomething, to Spouſals which are not any thing. How:- beres de de? 
beit the common Opinion ( beſgdes that it is of more au- ory — 
thority , and tending to the favour of Matrimony) cut. 3e 42. 
ought therefore to be preferred (), it is neither abſurd Dominic. & 
nor deſtitute of reaſon ; for ſeeing the Act confirmato- 3 1 
ry, is not otherwiſe to be underſtood, than according de deſponf im- 
to the nature of the words of the Act confirmed (o), AR: on. 

g "I 8 4 iſ. Rot. 462 
de Sponſal. prima parte, c. 4. H. fin. in fin. ubi refert hanc op. eſſe com. (2 eee 
§. 1. Henric. Boic. in c. Atteſtationes. de deſponſ. impub. extra. col. pen. Collector. deciſ. Rot. in nov. 
162. Covar. Tract. de Sponſal. prima parte, c. 4. . 2. in fin, Menoch. de præſump · Lib. 3. præſump. 
prima. nu. 66. () Text. in d. c. unic. de deſponſ. impub. in Sext. . 1. & ibi Jo. Andre 
{/) lin Sponſal. ff. de Sponſal. d. c. unic. in princ. & DD. ibidem. n) Henr. Boĩc. in c atteſtat. 


de deſponſ. impub. extra. col. penul. verſic. Aut per aliud. () Vide Coraſ. Tract. de communi o- 
pinione lib. 3. caſ. 20. (0) Bald. in I. 3. C. fi adverſus ram judic. in fin. Dominic. poſt Ants. | 


in c. URIC, 5. 1. de deſponſ. impub. & Phil. Franc. ĩbidem. 


3 the 


1. ine 2 


1 
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the words being de preſenti, the Contract confirmed is 
8 be adjudged accordingly, that is, as Spouſals de præ. 

2) ſenti (p). Ly" 1205-5 Tha EH. 
_ 8. When the Caſe is ſuch, That one of the Parties 
* betrothed is of full Age, the other in Minority, then this 
Queſtion may be demanded, Whether that Party which 
is of full Age ought to expect until the other come to 
full Age likewiſe? or if the elder will not ſtay, but marry 
a third Perſon during the minority of the younger, Whe- 
ther is this Marriage good, yea or no? + f 
9. There is no queſtion, but that the Party which is 


1 (g). Bur, if contrary to this Prohibition, the fame Par- 


often axe available in Law. 
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deſponſ im pub. g. fin-col. pen. verſic. quid fi pubes. deciſ. Rot. 450, in Nov. Schnedu in. Tract . de 
nupeiis, fol. 3 2. vu. 1 4. Covar. Tract. de Sponſal. prima parte, c. 5.4.2. nu. 7. Præpoſ. in c. de il- 
bis cl. 1. nu. 4. de deſponſ. impub. 1 c. nec Mud. 3 0. q. 5. deciſ. Rot. 450. 


10. And this Concluſion proceedeth not only when 

the former Contract is made by words of future time 

(as, I will take thee, &c.) but alſo when it is made by 

(2) decif. Rot. words of preſent time (as, I do take thee, c.) (i) the Rea- 
. * ken ſon is, becauſe this Contract which is made by words 
| Js cl. nut. Of preſent time betwixt two Patties, whereot the one 
Ge delponl- in js of full and perfect Age, the other but a Child, is un- 
= 3 derſtood to be meer Spruſals in reſpect of both Parties, 
. commaner. and not Matrimony in reſpect of the elder, and Spouſals 


— 
_ 


the Party, which was 
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in reſſ pect of the younger (0). The waa of this rea:. 2) cle 
{on is, A ſuch is the nature of Matrimonial Con- ſponſal. impub. 
tracts, as it always requireth a mutual and equal harmo- Tang ac | 
ny or agreement betwixt either party; neither can a- fal c. 5. rac 

bide to halt or ſuffer that the one Party be tied, and the nn 5- verb. 

other at liberty (x); like as it is in Correlatives, where- cc ro. 4 3 
of the one cannot conſiſt without the other. And there - Præpoſ. in d. e. 
fore it is no more poſſible that this Contract ſhould be 3 f 
Matrimony in the one Party, and Spouſals in the other ey: conctufice 


Party, than it is poſſible for a man to be a Husband % 47cm. 


without a 2 or far: a Woman: to be a Wite without 5 


go: (a). | ol tr. contr. in- 
| | terd. Eccleſ. 


| are Boie. in c. præterea de Sponſal. extra ubi Giga. (a) præpoſ. i in c. de illis el. 1. de de- 
ſponſ. impub. nu. 4. deciſ. Rot. 450. DD. in c. unic. . 1. de deſponſ. impub. in Sext. 


11. The ſecond Queſtion belonging to this freond 
Caſe ſhall be this, Two Perſons contract Spouſals by 
words of preſent time, the one of them only Aye be- 
ing of ſufficient Age, the younger en, coming to 
years of conſent doth ratifie and confirm the Contract, 
but the elder then Aiſſenteth and marrieth a third, Perſon, 
Whether is this Marriage good, yea. or nay?.. _ 

12. Some incline. to this Opinion, That the Marriage 


is not good (5), ſuppoſin ing hat it is not in the power of (4) Sm S 


full Age at the time of the veſtr. verb. | 
Matrimon. 5.9. 


Contra, to diſavow the ſame Contract at any time n 


after ; bur that it is in the Election of the * 2. nu. 11. 27, 28. 
Party only to conſent or diflent, as ſoon as he 0 (c) Silveſter & 
ſhall atrain to lawful Age (c): Like as in other Cove: 5 


nants and Bargains, where if MP of . lawtul Age ne 
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50 a Contract or Bargain with another during his Non- 

"3:7: 28e, This Contract is good againſt the Perſon of full 
EE Age (H, to whoſe folly it is imputed, that he would 
Tur. in prince. enter into Covenants, or become bound to one under 
. quicum Age (e), but not againſt the Minor, who may better 


— £ — is his Eſtate, but not make it worſe by any Bonds or Co- 


DD. venants ( f ). Others notwithſtanding are of a contra- 
Game ry Judgment (g), eſteeming that the former Contract 


Turin prin. Of Spouſals can never be reſolved, or changed into Ma- 
_—_ Scan, trimony, otherwiſe than by a new and mutual Conſent 
mittend. ſtipu- Of either Party, expreſſed by Word, or inſinuated by 
Er L. neque, Deed, aſter they are both of lawful Ag e HY: And that 
2 in the mean time, and until this new Conſent of both 
(s) Covar. the Parties be expreſſed, the former Contract is not of 
erte any greater force or efficacy than Spouſals de futuro (1), 
— and therefore unable to impugn a ſecond Contract of 
$.1. de deſponſ. Marriage (): And this Opinion, in my conceit, is the 
gas truer, and more agrecable to the Text (O. | 
| — fol. 3 2. Y c. 1. f. 1. de deſponſ. impub. in Sext. ibi Gem. Franc. 
& alu. {z) c. fin. de Sponſal. extra. Præpoſ. in c. de illis el. 1. de deſponſ. impub. extra. & ibi 
Henr. Boĩc. & alii. (&) c. penul. de Sponſal. extra. Deciſ. Rot. 450. Covar. Tract. de Sponſ. 


Prima parte. in fin. quem velim. videas. 0 c. unic. F. 1. de deſponſ. impub. in Sexł. & Covar. 
ubi ſupra. Co. — fol. 79. b. 


13. The other Queſtions c common to both Caſes (that 
is, in caſe both the Parties be under Age, or in caſe the 
one of them only) are theſe, viz. 

Whether rhe Parties contracting Matrimony i in Mino- 

are preſumed to conſent and to ratific the ſame , 
af ſo be when they, or either of them, attain to years 
of conſent, they do not expreſly diſſent from or dif- 

cchaim the former Contract 
= 7 6 By what Signs or Conjectures this Conſent is 
Iten, Before whom, and at what time the Parties 
are 
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are to diſclaim, in caſe they, or either of them, do dil- 

like of the former Contract | A 

14. For the firſt Queſtion, it may ſeem, That unleſs 

the Parties do expreſſy diſſent, they are preſumed to 

conſent, and thereby to confirm the Marriage contra- 

ed during Minority; for it is a Rule of the Law, ] _ 

 woluntatem mutatam dicit, hoc probare debet (m), whoſo hay * 
affirmeth one's mind to be changed , muſt prove the Maſcara. Tragt. 

ſame : Howbeit the contrary is rather to be eſtabliſhed 2 con- 
in this place, namely, That this Conſent is not hereby l 
preſumed, by reaſon of another more {ſpecial Text, ſpeak- 4 
ing in the terms of our Queſtian, which faith, N per 1 
Carnis Copulam vel aliquem moduni aliunn eoſdem- contra- 

hentes, cum ejuſdem perſeverantia voluntate, ad puberta- 

tis tempora perveniſſe, conſtiterit & evidenter, Matrimoni- 

am (quod, ut Matrimonium, non tenuit ætate prohibente ), . = 

per lapſum dicti temporis non convaleſcit (n); unleſs it ſhall c) e. unte. gf 
appear evidently by Carnal Knowledge, or ſome other m. 
means, that the fame Perſons contracting do come to 

ripe Age with continuance of the ſame Will, the Matri- 3 

mony (which held not as Matrimony, young. Age pro- 3 

hibiting) is not made forcible by Lapſe of the tinnen _ Þ} 

Wherefore ſeeing the Law doth ſpecially require an evi- | 
dent proof of continuance of good Will, or Conſent, by 

Carnal Knowledge, or other means, the 0 preſump- () nam ut; . 

tion I hp nce, grounded in the former Rule., is I requirir 


not ſufficient in this Caſe: (o). 2 


| : umitur, non 
acquieſcit illi ſimplici juris preſumption. Arg. L. pen. ff. de Var. & extraord. cogni. Menoch. de 
præſump. Lib. 5. c. 1. nu. 36. Covar, Tract. de Sponſal. prima parte, c. 4. G. 2. nu. 4. verſic. ſe- 
cundo Matrimonio. Gem. in c. 1. f. 1 · de deſponſ. impub. in Sext. not. 4. 


x5. Others concerning this Queſtion make a differ: (7) Summa ** 
ence, Whether the Parties do cobabit or dwell together, acpontf inpüh. 
Vea or no (p)? If they dwell together in one Houle , 8 
|  gloſl. in C. Iiteras. de deſponſ. impub. extra. gloſſ. in c. ubi. 2 
$ 428 | then © 
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then it is neodſul that they expreſs their diſſents, other- 
wiſe by this their Cohabitation they are preſumed to 
Head Yield their mutual Conſents, and to ratifie and confirm 
quod. d the Marriage before contracted (), which Concluſion i is 
 Spontate mi enlarged diverſſy. 
—— 16. Firſt, Whether the Houſe be his or hers, or any ? 
- KGgnificavit.de others (7), by this the mutual Cohabitation in any of 
em vet} them, this Conſent is preſumed (5 
& i DD H. 17. Secondly, Albeit either of the parties, during 
ent m2- their Minority, were conſtrained by fear to marry, 2 
con: cone > reaſon whereof the fame was utterly void) (Y, yet b 
L. minorem. f. Cohabztation after years of Conſent, this * is r 


8 5 +405 and the Marriage confirmed (4). 


in c. unic. G. 1. | 

de deſponſ. impub. lib. 7. (5) Gem. & Franc. in d. S. 1. c. cum locum. de Sponſal. 
extra. & infra. (u) c. Inſuper. . matr. accuſ. poll. c. ad id quod, de Sponſal. extra Co- 
var. Tract. de Spoulal. ſecunda parte, c. 3. F. 6. 


18. Thirdly, Albeit the Parties did not cohalit toge- 
| ther by the ſpace of a year or more, but for ſome few 
, v Months or Days (x), after their coming to law ful Age, 
m Di yet by this ſhort Cohabitation as Man and Wife, they 
8 ro are preſumed to yield their Conſent , and to confirm 
Sen metum in- the former Contract (): And albeic i in the Text there 

2, Przpol. be mention of Cohabitation by the ſpace of a year and 


-. 53, a half (⁊), yer this certain time is ſet down, not becauſe 


fil. exrra. na. . there is any Myſtery of Law thereby ſignified, bur be- 


8 za, cauſe it did fo fall out in the Fact there deſcribed (2). 
cis arbitrio re- 


linqui, quantum temporu ſufficiat ad purgandum metum. Henr. Boic. in c. cum locum. de Sponſut, 
"Extra. & Panor. in d. c. ad id quod. nu. 4 ()) Hoſtienſ. Panor. & Præpoſ. in d.c. ad id quod 


de Sponſal. extra. & Cardinal. ibidem, ubi diftinguit inter matrimonium metu contrattum © ma- 
trimemum inter impuberes celebratum. (x) Text. in d. c. ad id quod. (a) Panor. & Præ- 


Poſ. cod. c. ad id quod. 


. bei it is not tt 4 che Parties be 


cored or married, dwelling together after their Mino- 
rity 
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rity expired, are thereby preſumed to yield their mutu 
al Conſents : For if this Cohabitation be coacted, not vo- 
luntary, it worketh no ſuch preſumption (); or if this (2) c. inge: 
Cohabitation continue divers years, yet if the diſliking Wi marr. ac- 
Party have not the opportunity of fafe Eſcape , belike Ie 8 
it doth not make any ſuch preſumption of Conſent a- c. Inſuper. E. 
gainſt the Party thus ſtraitly kept (c), expreſſing his or d. can 
her diſſent from time to time (4), and proving the im- n 
pediment, albeit alſo the Party were carnally known (e), on. mar. 
20. If the Parties betrothed or married, do not coha- 2 1 
bit or dwell together, then I ſuppoſe that this Conſent care. Tran. de 


is not preſumed by lapſe of time only, albeit the Par- Proba. concl. 
ties do not expreſly diſſent (), and therefore that it;; 7% 
muſt be proved by the Party which affirmeth it, not by (% d. e. Inſuper 
the Party which denieth it (g); I mean of ſuch a Con- 4 
: e) Gloſſ. c DD. 

ſent, whereby the former Contract, having the form of in d. &. Tnſuper. 
Spouſals de preſents, contracted by Children (and there- ( — 

Summa Tit. 


fore by interpretation of Law Spouſals de futuro) are jegontinom 
reſolved into Matrimony (). As for that Conſent 33 — 


whereby the former Contract ſhall ſtill prevail as meer did fl pubes. 
Is, that ſumed from the beginni 13525 OO 
Spoufals, that was preſumed from the Donnie, and is geſpcnſ. im pab. 


ſtill preſumed to continue, albeit the Parties dwell not lib. 5. Covar. 
Trac. de Sponſ. 


together, but far aſunder (7 2 unleſs they as ſoon as prima parte, 
they attain to lawful years, do expreſs their diſſent, and 4 S. 2 . 3. 


verſic. ſecun- 


do diſclaim from the former Contract (4). e 


(8) L 2. ff. de probac. (4) d. co unic. S. 1. de deſponſ. impub. in Sext. 4 () c. ex literis. el. 
2. de Sponſal. extra Poic. in c. de illis. el. 1. de deſponſ. impub. col. 2. Boic. in d. c. ( Eoic. 
in d. c. de illis. & in c. Atteſtationes. de deſponſ. impub. 1 "< 


21. Concerning the ſecond Queſtion , namely, by  - 
what S7gus or Conjectures this aforeſaid Conſent is pro- 
ved, whereby the Marriage contracted during the Mi- 
nority of both the Parties, or of the one of them, is con- 
firmed. EY _ 4 role 

I: 
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pn $. 7. I faid a little before (J), That by what means Spou- 
paulo ane g. fals contracted during infancy, are afterwards confirmed, 
when the Parties ceale to be Infants; by the ſame means 
is the Marriage confirmed which was contracted during 
Minority, after the Parties come to years of diſcretion 
(m) gloſ. inc. (yy). Which Concluſion, many (I confeſs) do deny to 
— th be ſimply true; namely, concerning thoſe not fo ſtrong 
lid. 6. & ii Conjectures, viz. of Aiſſings, Embracings, giving and re- 
Gem. & Franc. ceiving of Tokens, the ſaluting or naming of each other 
— = by the Names or Titles of Hus band and Wife , &c. (n) 
m.quam op- Whereby Spouſals contraſted by Infants are afterwards 
nionem com- confirmed (o). In which Controverſie, whether Opinion 
dm am  Ought rather to be received, we may the better diſcern, 
Parif: coo. 51- if we ſhall firſt view the Reaſons and Authorities of ei- 


& conſ52-vol- cher Party. 


rez. Theſaur. com. opinio. verb. Sponſalia. ille ; nu. 91. hic ; nu. 163. lib. 1. conſil. matr. conſil. 
ibidem 17. nu. 6, 7. Dec. conſil. 368. (n) Covar. tract. de Sponſal. prima parte, c. 4. $.4. nu. 
Carol. Molin. in addic. ad Dec. confil. 268. (o) gloſſ. & DD. in c. unic. de Sponſal. Iib. 6. 
in princ 


22. This in the mean time is without Controverſie, 
That if the Parties, aſter they be come to lawful years, 
being then free from former Contracts, do by plain and 

direct words, without fear or fraud, expreſs their mu- 

tual Conſents; as if they ſay [We do ratifie and confirm 

the Marriage contrafted betwixt us, &c.] the Marriage 

( which before was no more but Spouſals de futuro, in 
þ conſtruction of Law) is now made true and undoubt- 
{p) Henrie. ed Matrimony (þp). This alſo is without Contreverſie, 
Boic. in C. 4 That if the Parties willingly, or of their own accord 
ein. know each other carnaly, the Marriage before contract. 
pub. extra. col, ed in their Minority, is from henceforth of no leſs force 
2. veric. am. in Law, than if the fame were now again contracted by 


mm 
Summam Sil- 


words 
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words of the preſent time, during their lawful Ages (2). (%) <-inſaper. 

By voluntary Cohabitation likewile, (7) (as I have before oft fe ib Pa 
declared) and by Subarration, or giving and receiving of nor. & Prapoſ; 
Rings (5), (as hereafter ſhall be ſhewed) (7), is this for- fen - 


mer Contract, having but the form of Marriage, indued nes | 

with the virtue and very nature of true ſubſtantial Ma- CY c. ad id + 

trimony (u): And generally by whatſoever means Spouſals E 

de futuro, contracted by them of perfect Age, are reſol- gli: & DD 

ved into Matrimony ( x ): The Reaſon is, becauſe if Cf no. 

there be any means of ſuch power and virtue, as thereby a. — | 

thoſe Spouſals de futuro (which have neither form of impub. & in &., © | 
Matrimony, nor intention of the Parties when they eee, | = 
were firſt made) are diſtilled into Matrimony , much 07) inf 5. 1. 
more eaſily by rhe ſtrength and operation of the ſame . un. 

S ponſal. pri- 


means, are thoſe Spouſals converted into Matrimony , ma partec l .. ; 


which both by form and intention of the Parties were . ver. 
- . | | . «18 q A 
Matrimony from the beginning ()). en en eg — 0 
| 5 deſponſ. impub. 
extra. nu. 4. in fin. Pariſ. conſil. 51. nu. 1. vol. 4. (x) Covar. ubi ſupra Henr. Boie. in c. Atte- 
ſtat. de deſponſal. impub. extra. col. pen. (y) Henr. Boĩc. in d. c. Atteſtationes. 9 
23. Wherefore concerning theſe proofs, wherein there | . 


is not any Controverſie, I will not enter into any fur- 

ther diſcourſe, but return to thoſe other more feeble 

Conjectures of A iſſings, Embraciugs, grving | and receiv- . 

ing of Tokens, Cc. which divers do reject, as altogether” - . : 

inſufficient in this behalf, admitting no other Conje- F 

tures herein, but ſuch as are evident and urgent, and (z) Covartra8. 

equivalent to the preſumption of Carnal Copulation ( 2 ). de Spoalal. pri, 

Their Reaſons are 5 2 JS. 2 
Firſt, Becauſe the very Text (as we heard) requireth ia apottill. 2d 


that this Conſent, whereby Spouſals are turned into Ma- 5, ut 
trimony, do appear evidenter, evidently (a). e 


Secondly, Foraſmuch as to contract Matrimony is a unte. S. 1. de 
deſponſal. un- 


matter of far greater prejudice than to contract or _ PUN exert..." 


a 
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r 8 
— 


—— ———— 


* —ę— 
hn {ERIC . 
* „ * 
— 


firm Spouſals, therefore the preſumptions ought to be ſo 

much the ſtronger to prove this Matrimonial Conſent , 

(3) Cora. & by how much the prejudice is greater that doth depend 
Molin. ubi u- and may enſue of Matrimony, than of Spouſals (5). 

— Thirdly, Becauſe theſe Amorous Actions of Aiſcugs 

and Embracings, Gifts, Sc. are often practiſed as Pream- 

bles and Allurements rather to accompliſh the accom- 

pliſhment of unlawful Luſts, and to quench the Flames. 

of Youthful Deſires, than to tye the indiſſoluble Knot 

of chaſt Wedlock, or to undergo the perpetual Burthen 


. 


. of ſo weighty a Charge (c). 
| = oy 24. Howbcit thofe, or whatſoever other Reaſons not 


: unprobable, nor lightly to be eſteemed, to the contrary 

| notwithſtanding , the affirmative Sentence , viz. Thar 

„ae theſe former Conjectures are ſufficient, 15 moſt common- 

2 . y received, both of the ancient (4) and later Writers (e), 
deſpoaſimpub. as the more ſafe Opinion in this conjectural State (F), 


lid.6. & ibi Jo. 4 þ r e 
a a becauſe it is more fate to judge fer Matrimony than a 


Gemin.Panor. gainſt Matrimony (g), and lets danger to joyn them 
in cult. de de- that are not Man and Wife, than to feparate them which 
— PD. are Man and Wife (4). And fo the Law not preſcribing 


(e) Parif. con: any certain Conjectures, but allowing any other means, 


— as well as Carnal Knowledge, for proof of this Conſent, 
ende probar. Or Perſeverance of former good Will (i), it was thought 
concl. 1932. moſt reaſonable, of the moſt part, to admit thoſe Signs, 
— ==FÞ or thoſe Conjectures, tor teſtimony thereof, which arc 
Plump . nu. moſt commonly uſed in this Caſe by thoſe Perſons which 


| pens. & faichfully intend to become Husband and Wife (4); a- 


far. com. opin. mongſt which Signs and Conjectures, are there any more 
verb — frequent than Xiſſmgs, Embracings , Gifts, Sc? If none 


onen commun 


nem & ſecur- ficient: 
dum cum judi- 8 
candum plurilus fretus teſtimemi is, oſtendit. Maſcard. Tract. de probac. ooncluſ. 103 2. nu. i. & 2. (g) c. fin. 


Dt more uſual, Then what reaſon to reject them as inſuf- 


de Reg qud. c. per tuas. de condic· appoſ. extra. (H d. c. per tuas. & ibi gloſſ. & DBD. (i) Text. inc. 


unc. g. i de deſponſ . impub. lc. (4 Db. in d.c.unic.F.1 de deſponſimpub. in Sent. Maſcard. Tract. de 
probac. cond. 102. oo How ; 


. —_ — Py — = 


= 
T—— 
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Becauſe the Law requireth an evident proof, be it {o; 
but lawful Conjectures are an evident proof, and ſo al- | 


lowed by the Law ( /). An evident proof, you'l ſay , (2) Bart. & 
to confirm Spouſals ; And why not for the confirmation . wh, 4; 
of Matrimony 2 Becauſe it is a matter of greater preju- Lag Mensch 

dice, you'l fay, than Spouſals (n). n pon it de preſump. 
may be juſtly inferred, That thoſe Conjectures which — 2 
prove not the confirmation of Spouſals, cannot prove non ſolum in 


ccnfecturis le- 


the confirmation of Matrimony. But this Argument . Kade 
holds not; Spouſals are thereby confirmed, Ergo not i» corjetturs 
Matrimony. If you crave an Inſtance, Spouſals are nm. 


confirmed by Cohabitation (o), and yet by Cohabitati- 8 ks 


on is Marriage confirmed alſo (). Yea, but (you will cover. & Mo- 


ſay) theſe Amorous Gifts are too general, and abuſed 5 2 _ 
Alg. c. Cui 


to Luſt. An uncharitable Suppoſition, deliflum non \.. Reg. Jur. 
pra ſumitur ( q ). To conclude therefore, I ſubſeribe to lib. 6. vide S. 


5 1 : chard. in Rub. 
the common Opinion: Nor am I of his mind, who e ng , 


more confidently than concludently affirmed the ſame nu. : 5,16, Kc. 


to be as falſe, as common, and as dangerous as Addicad Bam. 
tall ( ) in L. Oratio de 
alle (7). Sponſ. 

| | - (09) c. unic, de 
deſponſ. impub. lib. 6. in princ. (D) Glo. & DD. in c. ad id quod. de Sponſal. extra. 
{q) c. per tuas de cond. app. & ibi glofl. & DD. (r) Molin. in addic. ad dec. conſil. 462. 
Hanc tamen oprmionem ſingulurem Molinei, contra cen: unemn apprebat Gentilis, Tract. de Nuptiis, 


tol. 506. | 


— — 


25. The laſt Queſtion is, Beſore whom, and when, the Fs c 2 
Parties betrothed or married in Minority are to dif- g,,cimpub.$. 
claim, or to expreſs their diſſent in caſe they, or either fi verd. Hoſti- 


of them, diſlike the Match ? — 


In Anſwering whereof, I need not to be tedious , be- impub. F. fn. 


cauſe the matter is not contentious: This therefore in — 0 


ſhort. The diſſent is to be made and publiſhed before got in 4.5 de 

the Biſhop of the Dioceſs where the difliking Party illis. col. 2. 

dwelleth (5s), or before his Chancellor (t), or in their bs org: _ 
5 | gid. & malef. extra, Hoſtienſ. & Boic, ubi ſupra. 


G ab- 


| 


b 


"<4 Cueftions about Marrige, &c. 


Re... mm 


abſence , before the Parochial Paſtor or Miniſter , and 


e Arg. e. S Other honeſt Witneſſes (« ). The time of manifeſting 


zaitus _ this diſſent , is fo ſoon as he or ſhe ſhall attain to ripe 
=: — s Age, or years of Conſent ( x) ; for to diſſent before 


fn.de Ofc. that time, is to no purpole (y); and to prolong the ſame 


—— afterwards is dangerous (=). Now if any deſire to 
fool. impub. KNOW When the Parties are ſaid to be of ripe Age, 


& Boic. in. dc. or of years of Conſent, let him read the next Para- 
_ grapn. 

*] Henr. Boic. | | 
A c. de jllis. de deſponſ. impub. quem videas. ) Henr. Poic. eod. c. de illis. L. ejus ff. de 
Reg. Jud. (z) Effuge cum poter:s ne cenſenſiſſe purcris. Gloſſ. in c. ad id quod. de Sponſal. 
extra. Jtem fi fat major non centradicit, illico Spenſalia qui dem confirmantur , licet non ad 


 efefum Matrimenij, tamen ad effectum Sponſalicrum. Gentilis Tract. de N uptiis, fol. 506, Coyar, 


Tract. de Sponſ. prima parte, c. 5. F. I. nu. 2. 


SECT. e 
Of Ripe or Lawful Ae 22 Mar- 


riage. 


H E third Age now to be conſidered is ripe 
-Y Age, that is to ſay , that Age wherein it is 
lawful not only to contract Speuſals „but alſo to So- 

lemnize true, perfect, and indiſſoluble Matrimony, and 


thereby effectually to become Husband and Wife, both- AER ö 


before God and his Church; which Age, when it doth: 
begin, is now to be diſcuſſed. In the Explication where- 
of, it is not my meaning to enter into any Philoſophi- 
cal Diſcourſe, by diſcovering what number of years the 
Ancient Philoſo phers, as Plato and Ariftotle (whole 
chief regard was 12 Cauſes and Effects) did. pre- 
ſcribe in this behalf; the one exacting of the Man Five 
and thirty years, and of the Woman Sixteen years (a); (a) Phto lüb C. 


the other Seven and thirty years of the Man, and 45 —— ING: 


Eighteen of the Woman (5). Neither is it my purpoſe quel. de legibus 


in Hiſtorical manner to dilate, what number of years Sn pings. 

hath been prefixed for Marriage in former Ages, and (4) Wierer 
Forreign Countries: As how Lycurgus (famous for his lib. 7. politic. 
prudent Laws. among the Lacedemonians ) perceiving 5% 2 


great Miſchiefs did attend upon untimely Marriages (as fal ,L 


the bad Agreement betwixt the married Couple, the baue. 8 .in 


great danger of the young Mother in Childbed, and the de oC” 
weak and wretched Iſſue, whereby the Commonwealth Connub. Lege 
was rather weakned than al they ) denied his |. g oy _— 

0 > FH” 


Country F olks 1 until had n * 


— 


—ñ̃—.— 


WB 
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EZ”. ripeneſs of Years, ability of Body, diſcretion and 
conſtancy of Mind, likely to avoid all thoſe dangers 


* (c). Or how (M. Pappius Mutilus, and Q. Poppæus Se- 


de Nuptis, £1. cundlus, being Conſuls of Rome) Marriage was forbidden 
26. in fn 77. to Men above Sixty, and to Women above fifty years 
— old (4, becauſe they were not able to benefit the Com- 

Conub. Lege. monwealth by Procreation (e). Or how that Law, be- 
5-verl. Lycur- ing called Lex Pappia & Poppea (f), after thoſe two 
Fc. cuzezn, Conſuls, was afterwards aboliſhed by the Emperor 


-diſtine. 2. Min- Claudius, and liberty granted to old Men, albeit above 
ang. 2.3: lot. Eighty years, to marry Women under Fifty (g); for 
Liberr.$; poſtea That it was then thought not altogether impoſſible for 


Pot Alciar. liv. a Man of that Age to beget Children (/): like as it is re- 


rares. corded of Miſfuiſſa King of Numidia, who being Eigh- 
(e Anto. Gu- ty ſix years old, begot a Son called Mas hum tins (i]; and 
n hkewile of Cato Cenſorius, who begot divers Children 


mu.55.gloLint. Of the Daughter of his Client Salo, afrer Eighty eight 
Sancimus el. 2. (t): Or how others eſteem of theſe Accidents as of 


C. de Nupriis, a ; 
2 Miracles (/), and like unto that concerning Sarah (m): 


gibus Conus. Or how ſome diſputing of the Marriages betwixt Vouth 
2 o verſ-S and Age, do utterly condemn the fame, if not as un- 
(f) Peppea nin lawful, yet as a moſt unfeemly, unequal, unpleaſant, 


© axtem Popes, inconvenient, and perilous Match; the one Party de- 

Se s, firing that thing moſt of all, which the other Party (of 

_ Jus ervorem ve all things) is leaſt able to perform (, the occafion of 
r continua! Jars, of filthy Adulrerics, and ſometimes alfo 
mc. Of eruel and wilful Murders (o). Into thele diſcourſes 
 Jequati ſun* or diſputes I will not wade; my meaning in this place 

Sar is to unfold, at what Age by the Laws Eccleſtaſtical of 
Poſtea.. 24 Succeſſ. libert. g) Amo.Guberrt. Trad. de Nuptiis ſuli 78. nu. 8. () Tran- 
-quilſas in Claud. c. 3. Anto . Gubettaibi ſupra. nu. 57. (i) lin lib. y. Nat. Hiſt. c. 1 4. Gubert. Tract, 
de Nuptiis ol. 79. nu. 6 3. Minſing. in g poſtea Inſtit. de Succeſſſlibert. (k) Gubertus & Minſinge- 
res ubi ſupra ex Plinio, Plorarcho, Solino, & alis. (I) Tiraquel. de legib. Connub. lege g. verſic. 
quod fi quifpian c. pro que facit Albertus magnues,lib. g. de animalibus. Trac. z. ci. (mw) Ge- 
-nefis c. 2 l. verſ. 2. Epiſtol ad Hebr. c. xi. v. xi. (n) Tiraquell. de legibus Connub lege 5. verſ. 

Sed & ſecuti: quem velim pertegar. (e) Tiraquel. ubi ſupra. 1 his 

| c 
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this Realm, now in force, it is lawful to contract, not 
Spouſals only, but true and perfect Matrimony. 
2. Underſtand therefore, That a Man ſo ſoon as he 
hath accompliſhed the Age of Fourteen years, and a 
Woman fo ſoon as ſhe hath accompliſhed the Age of 
Twelve years, may Contract true and lawful and indi- ; 
vidual Matrimony (p), in caſe there be no other impedi- (7) c. Puberes 
ment to hinder the fame : The Reaſon is, that becauſe ar © OO. 
theſe years the Man and the Woman are not only pre- de deſpont. im- 
ſumed to be of diſcretion (97), and able to diſcern be- pub. L. quaſi- 
twixt good and evil, and what is for their profit and ff. E11 RE 
diſprofit (7) ; but alſo to have Natural and Corporal A- A.desponſal-L. 
bility to perform the duty of Marriage (s), and in that were de ni. 


| t f. S 
reſpect are termed Puberes (i), as it were Plants, now ma Ion 


ſending forth Buds and Flowers, apparent Teſtimonies Tit. de deſponſ- 


of inward Sap, and immediate Meſſengers of approach- RR Te ror 


ing Fruit (). And albeit this Age may ſeem over-ten- Sponſal. fecun- 


der and over-timely to prevent thoſe Inconveniencies da Pute. 


nu. 2. Panor. in a 


ſo long ago foreſeen by Lycurgus, Plato, and the reſt (x), 3 
yet conſidering the Lord and Maker of all Creatures, in — — | 


th beginning of the World, hath by Divine Providence, f 

or the <dcfoond 
verſal Liberty Creſcite & Multiplicamini (Y). And impubllib-4. 
therefore that this Liberty is to be denied to none, 8 
whom otherwiſe the Almighty hath naturally diſpoſed atatem 
and enabled to encreaſe and multiply (; confidering ( dune de 
alſo, that like as the little Sparks are to be extinguiſh- — 56 


ed at the very firſt, leaſt afterwards they mount to an al-conſtir.Cane. . _ | 1 


unquenchable Flame: So- whoſoever have any ſuch Ser 


a | (#) Anro;/Gu- _ 
bert. Tract. de Nuptiis, fol. 6 7. nu. 20. abi ajjignar rationem cur adveniente pubertate ſupis m. 


gation of his Church, proclaimed an uni- unie.dedclpons.” 


PE; 


(5) Covar. Tract. de Sponſal. ſecunda parte, c. 5. nu. 2. Præpoſ. in c. Tuæ. de deſponſimpub era. 


nu. 2. () c. Puberes de deſponſ. impub. extra, & ibi DD. Spiegel. Lexic. verb. pubertas. 
(1) Spiegel. ubi. ſupra. Anto. Gubert. Tract. de Nuptiis, fol. 69. nu. 23. (*) de quibus 


Tiraquel. de legibus Connub. lege 5. verfic. Lycurgus. (3) Genefi c. 1. verſic. 28. ( H 


fol. 49. ; 


5 Sparks 


| 7Rpery. 


1 
: 


— 


» 
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Sparks of Natural Provocation, whereby their hearts 
may be kindled, or ſet on fire by ungodly Luſts. To 
theſe Perſons, albeit very young, the Remedy againſt 
reid. 1-24 Luſt is not to be denied (a), eſpecially ſeeing it is B'et- 
* ter to marry than to burn (Y). Theſe things (I fay) con- 
quid cficur 32. ſidered, it is a large and clear caſe, That we may not 
5 on o foreſee the avoidance of Temporal Diſcommodities, 
bi fupra. Mel- With Lycurgus, or any other Philoſophers, that we over- 
deen Kling: fee greater Dangers by abridging the general Liberty of 
ac Gencration, eſtabliſhed withour.diſtintion-of years by 
fol. 34. our eternal Lycurgus, and heavenly Law-maker ; or by 
ere denying or deferring to any that are ſtinged with Car- 
Sys Nuptiatiz Dal Appetite, the bleſſed and Sovereign Remedy againſt 
lib. 3. 8. 22. This Poifon, invented by Divine Philoſophy. 
3- Bur what may be the Reaſon wheretore Women 
are ſooner Tipe than Men? | 
I will not Anſwer with the Gloſs, Qula cits creſcit her- 


— — 


© — 12. 4 mala (e), for this is but a Jeſt. Macrobius, (he ſaith) it 


— 96 is propter votorum feſtinationem (4), for the forwardneſs 
of their Deſire: Some do yield this Reaſon , Qua faci- 
— lius 'eft pati quam agere (e); this is ſomething bur it is not 
erandi,&per all : Others, becauſe the Female Bodies are more ten- 


— and Womens Bodies, becauſe they are ſofter 


ws, fol. do. nu. and moiſter, are more quickly ripe ; like as it is to be 


— — in Plants and fruits, whereof that which is more 


en g. {oft and moiſt is ſooner ripe, than that which is hard and 


tem. Ita Covar. | : 
dry (g). And this I take to be the ge Reaſon, and is 
e agreeabie to that which followeth, namely, That even _ 


Fee that Fruit which is ſooner ripe, doth ſooner decay: So 


phraft. lib. 1. plant. Anto. Gubert. Tract. de Nuptiis, fol.69. n. 25. (g) Anto. Gubert. ubi ſu- 


pra. poſt Theoptuaſt, Ariſtot. & alios. | 
= | Women 


Women as they are ſooner able,ſo theyſooner become un- 0% Panor. in 
c. 1. de deſponſ. 


able to bring forth than Men to beget (V). Hants 
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Tiraquel. de le- 


gib. Connub. lege 5. verſ. nec erit imtempeſtivum. 


4. The former Rule ſtanding upon theſe Reaſons and 


Foundations agreeable to the Law of God and Nature, 


is thus extended: Firſt, Albeit he or ſhe have not fully 
- accompliſhed their ſeveral Ages of Fourteen and Twelve 
years at the time of the Marriage , the ſame peradven- 
ture being Solemnized within one, tw», or three days 
next before the expiration of thoſe ſeveral years, yet is 
the Marriage of no leſs force than if the laſt hours of 


thoſe years had alſo been expired (). | 
5. The ſecond Ampliation is, That albeit he that hath Arteſtariones. 


deſponſ. im- | 


accompliſhed the Age of Fourtcen years at the time of the j, Pn 
Marriage, be not then able to pay the Debt which he in fabi logui- 


(:) Panor. in c. 


oweth to his Wife, yet by the received Opinion (though cm ou 


tome diſſent) the Matrimony is not therefore by and by Boie in d pube- 
to be adjudged void, but ſhe is to expect until he have re cod. mt. 
over-reached the Eighteenth year of his Age (H, wherein —— 3 
plena pubertas is concluded (J); and if then alſo he be % ach. Ad. 
unable to pay his due, at the inſtance of the Woman 2 
the Marriage may be diſſolved (, unleſs the Judge, up- ;. nn 


on the conſideration of the Qualities of the Perſons, ſnall (H Panor Car- 


sg 
grant a longer time () | dial alin. 
| Dr 


extra. Covar. Trad. de Sponſal. ſecunda parte, c. 5. nu. 2. in fin. (I) L. Arogato ffde Adep. 


Spiegel: Lexic. verb. puberfas in fin. Anto. Gubert. Tract. de Nupriis, fol. 69. qu tres offert ratis- 


nes eftimandi pubertatem plenam xwiij. amis. (m) Panor. in d. c. de deſponſ. impub. 
(n) Puta unum aut alterum menſem. Henric. Boic. in c. puberes. de impub. paulò ante fin- 
Melch. Kling. Tract. de Cauſ. Matr. fol. 32. b. N ö 5 


6. The third Ampliation is, That after the expirati- 
on of Fourteen and Twelve years, Men and Women, 
how old ſoever they be, may lawfully marry, notwich- 


L 
PP 


3; 


* - 
1 — 


* 
* 
— . 
— i 7. 5 
— 4 \ 
* 
* — 2 
— 7 - 


— 


ee Mr. 


G) Lemcms. ffanding any Prohibition of former Laws (e). And al- 
ticmpram beit not Women only in precoſs of time become bar 
274-146 prine. ren and fruitleſs, but Men alto (if we may believe the 
w b Learned) are at length (v. after Eighty years ) depri- 
de frigid. & ved and ſpoiled: of the Ability of getting Children (), 
male. err. in whom, if any heat or warmtlr be then left, whereby 
— by Nature or by Art they are provoked (9), tliis Act 
mne mag- is not of force for Procreation (7), which was the cauſe 
ne wherefore ſometimes they mighr not marry (s) ; yet ne- 
Track. 2. c 1. vertheleſs fo beneficial are the Laws Civ and Excleſi- 
Cujus verlas aftical in theſe days, to them that be diſpoſed to mar- 
—— _ ry, that none are barred by lapſe of any years (7), ut 
xx. amg ha- Matrimonjum, quod in alig eft infirmitatis remedium , in 


tens Semenzer- Senibus fit humanitatis Solatium (); That Matrimony , 


— which is in others the remedy of Infirmity , may be in. 
ler anne, the Aged a Solace of Humanity. Bur I ſpeak this ra- 


1 ther to defend the Marriage of the Aged from unlawful- 
wal fur her neſs, than to commend it for comlineſs (x). 

wirtie uſaque ad | * 
lex. anmos. Sed poſt hoc eſt laber & dolor, & non eſtaliqua virtus geuerationis, Licet cceat, Cc. 
Tiraquel: de legibus Coanub. L. g. verb ner intempe.t vum. Socinas Jun. coniil. 8 6. nu. 45. vol. 
2. Menoch. Tract. de Arb. Jud. lib. 2. caſ. 89 nu. 54. &c. ( 4) Melchior Kling. Tract. de 
Gul. Matrim. fol. 32. in fin. r) Albertus magnus, Tiraquel. Socin. & Menoch. ubi ſupra, 
U Gloſſ. in L. Sancinus C de nup. ( L. Sancinus C. de nuptiis. gloſſ. & DD.in c. quod 
Sedem. de frigid. & malct. extra. (u) c. nuptiarum. 2 7. q. 1. in princ. Anto. Gubert. Tract. 
de Nup. fol. Fo. verb. dubium: (x) conſule Tiraquel. de leg. Connub. Leg. 5. & Nevizan: in 


7. The fourth Ampliation is, That albeit the Man 
and the Woman have not as yet accompliſhed his and 
her full Age of Fourteen years and Twelve, but prox-- 

2 mi pubertati, next unto ripe Age, or nearer ripe Age than 
9) e Infancy; viz, he of the Age of Ten years and an half, 
al fene and ſhe of the Age of Nine years and an half, or up- 
parte.c.5. nu. g, wards, towards his or her ſeveral Ages of Fourteen and 
ade een TYNE () ), if during this time maliſia ſupplier ætarem. 
impub, natural Ability to perform the Duty of Marriage (for — 
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the word malitia ſignifieth in this place, as I have ern 
in another place (, ſupply the Age, they may as lay- ( ſupra 5. 2. 
fully marry, as if they had exceeded their ſeveral Ages | 
of Fourteen and twelve years (a); or if thoſe Perſons be () c. puberes, 
yet younger, viz. proximi infantiꝑ, next untoInfancy, or *© * 

nearer their Infancy than their ripe Age, yet having diſ- — 


cretion of mind and ability of body to conceive (the ef. ibi — 
Kling. de 


fect of Marriage) and to pay the Debt thereunto be- f. mat, us. 
longing, the Marriage is lawful and effectual (). And aal. . 


| (5) Panor. ces 


the Laws of our Realm ſay, That the Wife, which is of rage ney 

the Age of Niue years at her Husbands death, ſhall be deponf nh 

endowed of the third part of his Lands and Tenements nu. . Summa 

which he held either in Fee-fimple or Fee-rail, and which S77ein 81 

he had either by Purchaſe or Diſcent (c). Some go fur- gain c. 4. 
5 q. 1. Attamen 


ther, and ſay, That if a young Man of ripe Age ma Act ame 

an Infant, 25 have the ale of her Body belies ſhe be 
Seven years old, that the Marriage is good (4): But o- 4% fue ire. 
thers ( whoſe Judgments I do rather follow ) do hold, 11g com 
That this Marriage is not good (e); for, ſay that the flccunda pag. 
Infant was known Carnally (which things is no leſs in- 3 


credible to bg ſpoken than horrible to be heard) yer the 2% 
Infant not having diſcretion to underſtand what is the (e) Firzherbere 


f Nn —— 8 Na. Br. fol. 149. 
Nature of Matrimony (), cannot give her Conſent to L 4 


that whercof ſhe is ignorant (g), and conſequently the Bover in prine: 


Marriage cannot be good: For it is a clear Caſe, That (% Holtical.. 
in c. puberes de 


without Conſent there cannot be any Matrimony (). LAPEER 
| eſponſ impub. 
And here note, That whenſoever any Perſons are mar- per. c. Juvenis. 


1 . | tra. Fræpoſ in 
years, two things are requiſite to the validity and force qc. Fa 
of Marriage; the one is, Diſcretion to diſcern the the Na- gu. Z. 0.3. 
ture and Force of Marriage ; the other is, Natural Abi- (age. = 
| ' gd WE | | _- deſpond. impub.. 
extra. nu. 6. Covar. Tract. de Sponſal. ſecunda parte, c. 5. nu. 3. in fine, qui tamen lim;ant bur 
didtum, nempe niſt ills fit doli capax, & multum diſcreta; huc accedit , Summa Sylyeltrin. verb. 
Judie. G) b. nuptias. de Reg. Jur. ff. c. cum locum. de Sponſ. extra. e 
| H 2 8 lity 


a 
.- 


— 


1 


_ 
"II 


Fe 52 Ripe or Lawful Age for Marriage. 
C5) . in lity to pay the Marriage Debt ( ). 5 This Diſeretion is 
Za then preſumed when the Parties be proximi pubertati (H, 
parte; c.5.nu.3. that is, nearer ripe Age than Infancy: But that Ability 
benin due is not then preſumed, nor until the parties have accom- 
ills. ela. de de · pliſhed their aforeſaid ſeveral Ages (/), unleſs it be /awfu/y 
ſponſimpub. proved (m). 
extranug. | 

&) Covar. ubi | | | 
( 1) Henr.Boic. inc. puberes, de deſponſ. impub. verſic.unde licer. Præpoſ. in c. de illis. 
el. 2. nu. 1. in fin. Kling. de cauſ. matrim. fol. 15. verſ. quarto loco, ( Henr. & Covar. 
abi ſupra. Auto. Gudertus. Tract. de Nuptiis, fol. 76. ä 


"IN 8. But how may this Ability to perform the Duties 
Prapel: inc ae Of Marriage be proved (v or rather peradventure thou 
As el. a. & demandeſt. Whether it be poſſible for a Child to beget 
_ — or bear a Child? 
- pub.cxrra. gioſ. Indeed this Queſtion Whether, muſt firſt be ſatisfied 

& DD. inc. 1. before that other Queſtion How; for thy ſatisfaction there- 
—— 4, wen fore,whether it be poſſible, I will deliver what I have re- 
Cover. in c. 5. ceived of others. An ancient Father of the Church, of 


%* 


> of waa no leſs Learning than Credit, Jerome by name, writeth 
(s) Kierom.E- thus (o); Domino teſte non mentior , Quedam muliercula, 
pilt-adViralem. quum expoſitum nutriret infantem, & inſtitaret Cibos, ac 
* Nutricis officio fungeretur, cubaretgue cum ea parvulus, qui 

lege. 5. verſic. #ſque ad decimum jam pervenerat annum, accidit, ut (pluſ 

— 3 11 pudlicitia patitur) ſe mero eee, accenſaque li- 
Trad. de Nup- #idine, obſcænis motibus ad Coitum duceret infantem, pri. 
tiis, fol. 55. nu. ma Ebrietas iterata alterius noctis, & cæterarum deince ps, 
5 Expoſti di fecit Conſuetudinem, nec dum dag menſes fuerunt evolute, 
concur namen, & ecce fœminæ uterus intumuit; Quid plura 2 providen- 
go ae . tia Dei factum eſt, ut que contra naturam mplicitate 
Klus egeni pa- par uuli in contemptum Dei abuteretur, q naturæ Domino 
remtes expenere proderetur. The Lord is my Witneſs I do not lye (faith 


— > Jerome) a certain Woman, when ſhe had nouriſhed an 


- Fechefias ut alii 


miſeratione commoti eos colligant, C pietatis intuitu enutriant, Spiegel. Lex. & DD. in Tit. de In- 
Gan. & h. cxpol. extra. | | 
| abject 


till he was Ten years old; it fell out that (more than 


8 
3 
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abject Child, and fed him with Meat, and performed tlie 
duty of a Nurſe, with whom alſo the Child did lye 


modeſty will ſuffer) the Woman gorged her ſelf with 

ſweer Wine, and being inflamed with Luſt, provoked 
the Child by her unchaſt Motions to commit the Act, 
the firſt Drankenneſs being iterated the ſecond Night, 
cauſed a Cuſtom of the other Nights following. But 

e're two Months were paſt, behold her Belly began: to 

ſwell. What will ye have more? by the Providence. 

of God it came to pals, that ſhe that did abule the ſim-- 

plicity of the Infant, to the Contempt of God, was 
diſcovered by the Lord of Nature. Gregory likewiſe in 

a certain Dialogue (2), doth witneſs of a Boy in his (4; Sed nl 
time, which being of the Age of Nine years, begot his 2 Gregory: 
Nurſe with Child, whoſe Teſtimony is without: excep- ren: — 's 
tion received for true (r). Albericus maketh mention Gubertus Trad. - 
of a young Damoſel in his time, who being of the Age „ag e. 
of Nine years, brought forth a Child ( 5 ). HHoſtienfes Sed Corr. 
reporteth, That in the Caſtle of S. Michael, within the wont nem. 
Dioceſs where he dwelt , a Boy of Ten or Eleven - hows 3 
years begot a Child (7). Heury Boich our Country- is. 
man, and of all Canoniſts the moſt methodical, telleth &) Gl in c. 
us of a Child , which: was defloured in his time,when . — 
ſhe was but Eight years of Age (4). How many inal. & Fa-. 
years old was Solomon when he begot Rehoboam-of the n. < pube-- 
Daughter of Pharoah ( x)? or Ahab when he begot goal. impub.. 


Bzechiah of Abiah , the Daughter of Zechariah () en. Hoſti- 


enſ. in ſuã 
| 4. | x Summa. Tir. 
de peeniten.$. Cui pueri. Joſ. in L. in pupillari- ff. de. vulg. ſub. nu. 11. Alex. ibidem nu. 6. Tira- 
quell. de legib Connub. Leg. 5. verſic. Sed quæ divus Greg. ( 5 ) Albericus Roſa. in ſuo 
Indice. Matrimonium 2. (:) Hoſtienſ. in c. ult. de eo. qui cogn. conſang. ux. Tiraquel. 
de legib. Connub. verſic. Sed jam nunc, &c. (u) Henr. Boic. in c. puberes, col. 2. de de- 
ſponſ. impub. extra. (*) Lib, 1. Regum, c. 3. v. I, 7. () Lib. 2. Regum, c. 1 . 


V. I, 2. 


By: 


34 Ripe or Lawfut Age for Marriage. 
(=) Hicrom. By the Teſtimony of Aundry ; both Divines (⁊ ), Ca 


Vadlan alas noniſts (4), balls Civilians (3 ) the Fathers were not 
ad Ditamum paſt Ten or Eleven when they begot theſe Children. 
„ Hiſtories gre rich and plentifully furniſhed with 
tang Tit. ſuch Exam Therefore it is not a thing impoſſible, 

de peniten. That ln ſhould beget and bring forth Children? 
— att pat? neither incredible in theſe days, ſince we arc ſo much 
ule. de eo qui the ſooner Tipe, as our Lives are now ſhorter than they 


. conf: 
og ens were in former ns 
var. Tract. de | , 

Sponſal. ſecunda parte, c. 5. nu. 4. G) Alex. & Jaſ. in L. in pupillari. ff. de vulg. ſub: Addic. 
ad Bart. in eand. 1. | | 


A 
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By what Form of Words Spoufals de fu. 


turo are contracted 


1. Hat we may underſtand by what form of 
I words-Spouſals de futuro ate contracted, it is 
needful diligently to obſerve two Diſtinctions: The 
firſt Diſtinction is, That of wards whereby Spouſals 
are contracted : Some are of the preſent time, as I do: | 
take thee to my Wife] and [ I do take thee to my Hu  __ .. 
hand, Sc. (a)] and ſome of the future time, as | 7 will $0 
— 7 to my Wife] and [T will take thee to my Husband, 55 & ii. DD... 
+, . . F |: | I Inſtit. 
2. The ſecond Diſtinction is, That of words, ſome 3 
do ſound or harp of the entrance or beginning of Mar- Summa Silve. | 
riages; as to Contract, to Eſpouſe, to Marry, to Take, r 
to Make Wife or Husband, c. (c). And ſome again do — 
ſound of the end and execution of Marriage, as to © er parte. de 
Have, to Hold, to Entreat, to Provide for, as Wiſe 62 ind 


c. ex parte. de 


and Husband , &c. (d). The uſe of which Diſtinction ter. & DD. in. 
is this. en aun þ 2505 1 ide“ al 5 - 1 


Henr. Boic.: ubi ſupra. Melchior Kling Tract. de cauſ Matrimonial. fol. 1. (c). Panor. in c. & 
literis. el. 1. de Sponſal. extra. n. 5, in fin. Præpoſ. eod. c. n. 6. Summa Silveſtr. v erb. Matrimo 2. 

q. 9. Covar. Tract. de Sponſal. ſecunda parte, e. 4.9.7. _ {(d&) Panor. Præpoſ. Summa . Silves 

{trin: & Covar. ubi ſupra. Melchior Kling. Tra de cauſ. Matr. fl.. &:7; Sper; Hb. 4. Tit: de 
Sponſal. in princ. Henn. Boic. in c. ex parte. de Sponſal. lib. 1. conſil. nratr. canſil. ibidem 60: Lib:2; / 
conſ. 17. Eman. Soarez. Com. op. Theſaur. verb. Matrimonium, nu. go - Menoch. de præſumpt. 
1 en, . eee WO VSM - cn pet: | 


- 


id » 
i 
g >» 


ms ñtthis is no preſent Marriage, no preſent Eſpouſals,no pre 
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3. When the Parties contracting Spouſals do uſe 
. words of future time, theſe are Spouſals de futuro, and 
rerum de Spon. not Spouſals de præſenti (e); in caſe alſo, theſe words 
fl exz. do found of the entrance and beginning of Marriage (f ), 
— 2 -X otherwiſe the Spouſals are de preſents, like as if they 
lireris. el. 1. de Were contracted by words of the preſent time (g). For 
Perce g. Example; Imagine that the Man faith thus ro the Wo- 
aker. un g. man [7 will marry thee (H or [7 will Eſpouſe ther ( . or 
Summa Silve- [/ ui contract Matrimony with thee (H] or [ I will take 
—_ — thee to my Wife) or [I will make thee my Wife, Sc. (I).] 
noch. de prz- And that the Woman anſwering , ſaith; And | 7 wil 
2 Fer- marry thee] or [1 will Eſpouſe thee] or II will contract 
(r Panor. & Murriage with thee] or [I will take thee to my Hus band, 
Prepoſ. ubi ſu- c.] By theſe, and ſuch like words, Spouſals de faturo 


& Sum. 
PS az, Are contracted (m). 


pra. lib. 1. con- 


il marr. confil.” ibidem lx. nu. 16. () e. ficur. e. requiſit. de Sponſal. extra. & ibi DD. 


(1) Panor. in c. ex literis. el. 1. de Sponſ. extra. nu. 5. Silveſt. ubi ſupra. Card. in c. penul. q. 2. 


Xx ibi Præpoſ. nu. 4. Id qued tunc demum proredit ſtante communi loquendi ſu. Ut eſt apud Ne- 


ftrates, qui hoc verbum Eſpouſals pro Matrimonio ſumunt , ficut dixerim principeo, ali as crederem, 
aued per hes verba Sponſabo te, nec Matrimonium, nec Sponſalia contrahi, nifi dittum fit Sponſa- 


| bo te in uxorem. Cardinal. in d. c. penul. q. 3. (k) r. in c. ex literis de Sponſ.cxtra.nu. 5. 


& bi Przpoſ. nu. 6. verb. quandoque. Covar. Tract. de Sponſal. ſecunda parte, c. 4. F. 1. nu. 4. 
So arez. Theſaur. com. op. verb. Matrimonium, nu. 91. quorum opinio communes eſt. Ut eſt videre 


apud eos, N apud Viviem. Theſaur. com. op. verb. Matrimonium. (I) c. Si inter. F. 1. de 


Sponſal. extra. & ibi Panor. Præpoſ. & Card. Kling. Tract. de cauſ. Matrime. fol. 1. (m) Sum- 
ma Silveſtr. verb. Matrimo. el. 2. q. 9. DD. in c. ex literis. de Sponſal. extra. Henr. Boic. in c. ex 


parte. cod. Tit. Co var. ubi ſupra. | 


4 The reaſon wherefore theſe words import no more 
but Spouſals de futuro, I have before delivered, namely, 


20 N becauſe like as when a Man doth promiſe that he will 


de contrabend. {ell and will pay, Sc. this is no perfect Sale, nor pre- 

er jalon ſent payment, but a promiſe of a future Sale or Pay- 
in L ſer- 3 X TA 

71 Election f, ment (7): Even ſo whiles the Parties only promiſe that 

de leg. r. ib. a. they wil/ Marry, will Eſpouſe, will Contract Matrimo- 

man, ny, will take or make each other Man and Wife, &c. 


ſent 


— 


— 
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ſent Contract of Matrimony, no preſent taking or ma- 
king of Husband and Wife (o), nor that preſent Bond (s) DD.ia c. ex 
or Aſſurance which can never be diffolved, conſiſting of dere el 1- de 
reſent Conſent, as the only Cauſe and Eſſence there- Mac Kin, 
of (). The reaſon wherefore it is otherwiſe, when Trad. de Cu. 
the words (albeit of the future time) do ſound of the — oy 
end and execution of the Marriage, fhall then appear, Trac de SponC 
when we ſhall entreat of the Form of Spouſals de præ- fc laſt. 
ſenti (J) 595 | F 
F. Now foraſmuch as there be divers, both Divines (2) L. Nuptias 
(Y) and Profeſſors of either Law (s) which do condemn a 
the difference which is here put betwixt theſe words [Id. 2. ; 
will, and 7 do] affirming, That if the Party contracting ( infa f. rx. 
fay [7 will take thee to my Wife | it is in effect as if he 9 
had ſaid [7 do take thee to my Mife, ] and fo importethi de cauſ. Matri- 
Spouſals de præſenti, being in truth and ſubſtance in- 7518 | 
diſſoluble Matrimony. Therefore ere I proceed to the Trad. de Nup- 
Ampliations and Limitations of the former Concluſion, tis fol. 19. Jo. 
I think it expedient to examine this Queſtion , Whether Spe © 2 8975 
there be any ſuch difference betwixt theſe two Phraſes, lib. Indtit. jur. 
viz. ¶ will take thee) and [7 do take thee] as is above rt. 
deſcribed, Yea or No. FM "3. i 
6. The firſt Reaſon or Foundation whereupon theirididem 10 
Opinion is builded, which held That there is no differ-j, 7% e 
ence, is this, namely, Becauſe in this Sentence Ago wolotat. 30. 
accipere te in uxorem] I will take thee to my Wife , both [ng 
the Verbs [Yolo] and [ Accipere] are of the Preſent Tenſe cadlMariue. 
(Y, and not any word of the Future Tenſe ; and fo the condl-ibidem 1. 
| Sentence is in effect as if the Party bad expreſſy ſaid T ., 
I will at this preſent, or from henceforth now take thee tiisfol.19. — 
for my Wife (ul. But if any man hall expreſly ſay — 
[1 will at preſent , or from henceforth tate thee for my l. Omg : 
: | 1) Goden &c 
Frigeus de Sponſal. fol. 2.74. in fin. lib, fu Inſtitut. Jur. — Morald. 


I mie 


Schneidwin, ubi ſupra, Jo. 
ubi ſupra. 
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Wife) It is all one as if he ſaid [7 do tate thee for my 
O in Mift (x),] and conſequently there is no difference whe- 
c. ex lieris el. ther the Party ſay [7 will take, or do take thee]. 
Gcundo modo. 7. I Will not ſay this kind of reaſoning ſo ſtrictly 
an fin. from Tenſes ſavoureth of a bare Grammarian, for I e- 
ſteem otherwiſe of the Men, than of naked Grammarians; 
nor will I enquire wherefore tranſlating theſe words [I 
will take, Sc.] into Latin, they chuſe rather to ſay [0/0 
accipere] than [ Accipiam,] let the beſt advantage be ta- 
Oe. fn. de ken to further Matrimony (y) ; nor will I ſtand upon 
* —— this Point, whether jt be all one to ſay thus [7 will now 
Cara K ibi DD. 47 this preſent] or ¶ from henceforth take ,) or thus [ 7 do 
lib. i. conſil ma- rate,] {ay there is not any difference (2); nor will I de- 
mona . ny the Verb [V olol to be of the Preſent Tenſe; ſay it is 
n.6. ſo (a); Whar is it then that I do deny in the former 
(<) _ - Reaſon forfooth That theſe words [vo/o accipere] Iwill 
re. imports thus much, II will now, or from henceforth 
lem nd. fake} this I deny: If it be urged, That both the Vecbs 
are of the Preſent Tenſe , therefore [vclo accipere] is as 
- mon.conſil. ibi- much as [7 will tate now preſently(c ),) I deny the Argu- 
ab + , ment: For Verbs of the Preſent Tenſe have not always 
de Nupriis, tot. the force of the Preſent Tenſe, but ſometimes of the 
. Future Tenſe (4), no more than Verbs of the Future 
fan. Tenſe have always the force of the Future Tenſe, bur 
dem go. nu. ib. ſometimes of rhe Preſent Tenſe, as hereafter appearcth. 
& lib. 2. coufil. And to this effect is that which Auto. de Butrio and Præ- 
— pofitus, with others, do write of the Verb (4) in theſe 
verb. marrimo- Words, Sciendlum eſt ante omni quod verbum [Volo] de ſui 
— natura ſemper denotat valuntatem, ſed quand)que voluu- 
a ann. con- fatem ſuſpenſ uam de futuro, quandoque voluntatem diſpoſi- 
fil. idem 1. u. uam T preſenti (e) : Before all things this mult be 


— 


* Ner- Known, that the Verb [ Yolo] doth of its own nature 7 


r:is ul 19. Mo- | 
nad. Trad. de Matrim.fol.ze. (a) c. unic. $. 1. de deſponſ. impub. lib. 6. & ibi Gem. & Phil- 

Franc. DD. in c. ex literis de Sponſal. extra. (e) Præpoſ. poit. Anto. de Butr, in c. ex literis 
el. 1. de deſponſ. extra. nu. 6. | b 


always 
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o 


always import a Will, but ſometimes a Will ſuſpenſive 
of that whichis to come, and ſometimes a Will diſpo- 
ſing of that which is preſent. The like is ſaid of the 
Infinitive Mood, of the which it is thus written; Verbum 
autem infiniti vum nihil perfette ſignifſcat, fed ſecundum a. 


lia verba determinabitur ad praſens vel ad futurum (). O Summa Su- 


The Infinitive Mood ſignifietli nothing perfectly, but is carne ma- 
by the direction of other words determined or referred 5. jaſin . L. 


to that which is preſent or to come: For Example, a vic!<ftione, de 
leg. 1. fl Panor. 


Man faith [vo/o vendere] 7 will ſell, notwithſtanding that in 4d. er nen, 
both the Verbs are of the Preſent Tenſe, yet have they au. . 
not any force but of the Future Tenſe ; or as if he had (5) G\9F in % 
| faid [vendam] I will ſell hereafter (g). If any do not de contrabend. 
conceive my meaning by this Example to this Man, I Emprion-DD. 
— this plain Caſe: Another Man being indebred unto roar 
iim xx l. faith unto him [vols ſolvere] I will pay; whether & 
is this a Payment of his Debt, yea or no? I know he ©) Ee | 
will fay it is not (H); and withal Reply, That when ig dem 2. mus. 
the thing cannot be ſatisfied by Words, or by Will on- () do in l. 
ly, but by an Act following, then thefe words muſt be 3 
underſtood of that Act which is to come (i); but when emp. Bar. in 1. 
the Caſe is ſuch, that it doth not neceſſarily expect a _ 
future Act, but may be then accompliſhed without E 
ſubſequent Act, (as in Contracts of Matrimony, which er literis. de 
Matrimony is made perfect by Will or preſent Conſent m 
only) in this Caſe the words have force of preſent time () Cardinal in 
(4). To this Reply, thus I make this Rejoynder ; Al- ger literis. de 
beit that Caſe of [vo/o ſolvere] I will pay, doth much e rag 
differ from this Cafe [wvolo accipete te in axorem] I will () de in i 
tate thee for my Wife (1) ; yet in theſe Caſes which are Sund. Gt 
abſolutely perfected by Conſent alone, and which do in L. Servi e. 
meerly depend of che Will of the Speaket, even in theſe ledione ff de 
Cafes the Verb [vols] joy ned to the Infinirive Mood, ſig- =: 
mify ing che beginning, and not the end or execution — 
an Act. hath no more force * of che * 1 


7 
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The Truth of which Concluſion: may be proved by in- 

Bar. Alex. finite Teſtimonies (n), I will produce but two Witne(: 

1 Rips. ſes for all: The firſt an excellent. Legiſt and Linguiſt, 
Se cl. namely Alciale, hath theſe words; Quoties de Adlu tra- 

Furr.Jo And. (latur qui a naſtrd pendet valuutate verbum [volo] cum In- 

bh - Few: finiti vo adiuncſum nun diſpouit, [ed primum voluntatis mo- 

teris.de Sponſat, Tum dnnuit, veluti cum dico | volo eligere talem | non ideo 

extra. elligo, vel cum dico Ivalo adire r aeg ] zon cenſeor 

al e; fee reus qui dicit ¶volo confiteri] non cenſetur his 

verbis confe(ſus ; fic cum quis dicit [ volo reliuquere Centum 

Titio] hoc ſolo non videtur religuilſe (ut receptior ſe habet 

Summa) Sic ¶ vols Contrabere Matrimonium cum Titid] 

non creditur contraxiſſe, & Agua frmailia, nen tamen pro- 

<a. cedit Concluſſo, quando verbum Infinitivi habet poſteriorem. 

( Aleiat in 8. /agnificationem (u) As oft as that Act is handled which 

. Servi ent, devenderk of our Will, the Verb [| vo/o ] 7 will] being 

TY jayned with an Infinitive Mood, doth not diſpoſe, but 

ſigniſie the firſt motion of Will: As when I fay | veto 

elgere! 7 will chuſe] I do not therefore chuſe; or when. 

Tay [vb adire hæreditatem] I mill undergo the Execu- 

torſtip] I am not therefore denied to have undertaken 

it; as alſo when the Defendant, which faith [v2/o. confe- 

teri] 7 will confeſs] is not by theſe words judged, as ha- 

ving confeſſed; or as when any faith, | volo relinguere 

Centum Titio, Sc.] I will leave an hundred pound to John 

at Style] doth not ſeem by this only to have bequeath- 

ed it (as the more received Opinion doth hold); or as 

when a Man faith [volo contrabere Matrimenium , Cc. ] I 

will contratt Matrimony with Jannet at Style] he is not 

thereby thought to have contracted ; and ſuch like. 

Notwithſtanding , this Concluſion doth not proceed. 

when the Verb of the Infinitive Mood hath an after ſig- 

nification, that is ſounding of the end and execution. 

The ſecond. Witneſs is Panormitan (the Captain of the 

Canoniſts) whoſe words are theſe: Verlum Infinitivum 


aptum 


— 
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aptum eſt comprehendere tempus præſens aut futurum, ſe- 
cundum verba adjeta ; nam de ſe Infinitivum verbum ni- 
hil perfefe Hgniffcat, &c. unde ſi verbo [ valo | adjiciatur 
Difinitivum, Ae. Adum non de pendentem a ſola vo- 
luntate proferentis, tunc non inducitur diſpoſitio de pre- 
ſeuti, ſed declaratur diſpoſitio in futurum , veluti fi dico 
[volo aſcendere arborem | ſed fi verbo [ volo] adjiciatur 
erbum Infiniti vum denotans Actum dependentem a ſold vo- 
luntate proferente , tunc aut verba denotant principium 
Actits, & non inducitur diſpoſitio de preſenti ; utpote ft 
dlicam ¶ volo te diſponſare, ſeu tecum contrahere , &c.] aut 
denotant executiovem Aﬀtis, & tunc inducitur diſpoſitio de 
preſenti, Sc. (o). A Verb of the Infinitive Mood is apt (e) Panor.in . 
to comprehend the preſent or future time, according to — 5 
the words joyned thereunto.; for the Infinitive Mood tra. nu. 3. 
doth ſignifie nothing perfectly of it ſelf, whereupon, if 
unto the Verb [ Yolo, I wHl] be joyned an Infinitive 
| Mood, ſignifying an Act, which doth not depend of 
(or is not accompliſhed by) the ſole Will of him that 
{pcaketh;. then is not preſent. diſpoſition induced, but a 
ſuture-purpoſè declared: As if I fay, [7 will climb into a 
Tree] but if unto the Verb [volo, 7-will ] be joyned a 
Verb'"of the Infinitive Mood, ſignifying an Act ſolely. 
depending on the Will of the Speaker: Then either the 
words do import the beginning of an Act, and preſent diſ- 
poſition is not induced: As if I fay | 7 will © eſpouſe * 
thee] or [I will contract with thee] or elſe they do | 
import the execution of an Act, and then preſent dif- (+) r. ubim © 
poſition is induced. Thels two Witneſſes. being de probac. . 
omni exceptione majores, I ſhall not need to uſè any fur-: 
ther Teſtimony (p), unleſs the Caſe were more doubt- 
ful than I conceive it to be, by occaſion of this Gram- 
matical Argument deduced from the Tenſes of the Verb 
 [voloþor the Infinitive Mood; wherefore we will now come 
to their other Argument, and ſee whether it be of any 
greater force than the former. | 8. The': 
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— I... © is drawn from the Simpli- 
8. The ſecond jp beit they intend to tye 
ity of the Vulgar ſort, who a Ry 
fact a Knot as can never be looſed, and make ay ** 
N : de diſſolved; Vet ſuch 
1 0 Wet 8 herein, that they can- 
=? 9: 7"ormg ako — their minds, nor know Whe- - 
n ſay [7 will take thee to my Wife] or 
- — 7 75 = nag A ] much leſs do they know 
con mee ro . 
_ [7 5 A: A as 8 theſe words [ 7 will marry BY | 
1 have thee to my Wife] or betwixt theſe words 
a. Schmid, * 1 3 7 ; 755 te] and [7 wil/ hold 1 Jer, ” 
Tract. de Nup- 1 % take - © words [/ will eſpeuſe thee] an 
tis, ol. 19. id. Ne] or berwixt thele wor bet theſe words [ / 
. Vife] or betwixt t icle words . 
2 wp. TER. wo 5 [a * bo and [Iwill provide for 
2. nu. 5. will Con ract Ma 2 'ords | 7 nll make 
7 Wife] or þetwixt theſe wo 
thee as my N 4 9 ſhalt le my Wife] with an hun- 
| 00 ſa 4 aal wherein appeareth no 6% e 
re UCL . 1 | . Conſent of Min On- 
_ Oe And therefore, 1375 nome we arc to regard not 
= - mY * ly which maketh . n al Arche 
re Words, but their In 15 ination, not the 
* 5 but the drift of their Determi , 
pud.de Sponſal. Phraſe, bu d of their Lips, which cannot ſpeak more 
* outward pan * inward jo *':mony or Agreement of 
{r) c.exliteris cunningly, but | . 3 can uprightly.( 5) : Which Con- 
chen Hearts , hic Hh one ind ts att of aff Der. 
| ee cod. c cluſion, r ded to thoſe of the ru- 
| ow. ; ſo eſpecially it is exten : 
: ibi DD. lib. ws {ons (t) 5 {o * Savinos are to be expounded with 
N _ Wen der ſort (4), who 7 ary . ol of Matrimony (x), other 
52. vol. 1. n. t. all favour ro the ; ly deſcant upon every word pro- 
op 7 15 ws Conceit , we cannot but miſs of 
"FI Kl de cœding from 5 4 ih our fine and dainty Diſtincti- 
leg.. ſemper their t n e within the compaſs of their 
ten. Reg. one (Which ſtandiogs ) incumber the Conſciences of 
| Hear. groſs Underſtandings Aeneas de Reg. Jur ff. (i) Lib. 
Jur. . 4. c. ct varte l. x; (e . ſemper In ay coalil, 1; m. 5. L. howalier; 5. 1. ff. de 
leg: 3. (x) ©. ex literis, & c. ex parte, de Sponſal. extra. & ibi DD. 


2 
—— 


. 4990 eee — * * * obs b 


them 


* n 4 * 
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— a 
— 


them which be coupled ()) ; Wheress in theſe Contracts (7 geen. 


of Matrimony, whereupon dependeth the peril of Soul, fin lib. Inſtitut. 
we are before all things to labour dilgently to ſet their Jur. Civil. fol. 
Conſciences at liberty ( z). Leſt therefore any Mans ib 2 con- 
Conſcience (through ignorance of Terms) might be in- fl. matrim con- 
tangled in the Snares of this ſubtle and more ious fil. ibidem 19. 
Diſtinction of | 7 will, and 7 do] with the reſt of the * 
Differences more ſubtle and more captious than this; 

worthily, and upon juſt cauſe (as it ſeemeth ) are the 

{ame to be rejected, and this reaſonable and conſciona- 

ble Concluſion received, i dus intendant. contrahere 


S ponſalia de preſenti, ili ſemper coltrahitur Matrimoni- 


um, licet verba ſouent conſenſum de futuro tantum ( 4 ) : (s) Summa A. 


Where two intend to Contract Spouſals de preſent , 8*verb.marri- 
there is Matrimony always contracted , although the 1 lib. f. cont. 


words import but future Conſent only. To which Ar--matr.confil. bi- 


4 dem 5 2. n. 3. 
gument thus I anſwer. Henr.Boic.n c.. 


9. True it is, we are not to ſtand upon Terms, but ex parte de 
upon truth (, and any words will ſuffice to Contract Pon eren. 


Matrimony, fo that the meaning do appear (c). But 3 


herein is the Argument faulty, here is peritio principij de Matrimonio. 
(4), whiles it is prefuppoſed that- theſe Parties did in- $.qualicer. cal, 


tend to Contract Matrimony , becauſe of the rudeneſs 5 c. ex literis 
or ſimplicity: For how can we em a Man's meaning de Sponſal. er- 


tra L. ſemper 


but by his words (e)? ſhall we, if a ſupple man ſay in Atpalatian 


one thing, conclude that he did mean another thing 2 bus. de Reg. 
ſurely this were a very ſtrange and prepoſterous Col- Jure & ibi 
lection (f): For what are words but the Meſſengers of pin. 
mens Minds (g) ? And wherefore ferve Tongues, but (c) Henr. Boie. 


in c. ex parte. 


to expreſs mens meanings (4)? Indeed if this meaning de Sponfal. on: 


tra. col. 1. Summa Hottienſ. Tit. de Matrimonio 5. qualiter col. 7. (4) De petitione principii. 


ſuccinctè Oldendorp. Topic. legal. eod. loco. (e) Lib. a. conſil. Matrimonial conſil. ibidem 29. nu. 
29. quod velim videas DD. in c. Tua. deSponfal. extra. Baldus in Eft non Convitij Cde Injuriis, 
(%) labeo. g. cæterun. de Suppel. leg. ff. Bald: ubi ſupra. Bræcheus in mib. de Verb. Sign. ff. n. 2. 
& n. 18. & n. 24. (g) Alciat. in Rub. de Verb. Sig. ff. in prince. ( Alciat. & Bræcheus in. 


d. Rub. de Verb. Sig. ille. n.1. iſle. n. 2. & n. 24+ Ruckerus, cujus conſil. extant in lib, 2.coofil. ma- 
trimonial, & eſt conſilium ibidem 2-94 nu. 29. & | — of 


jero. F ranc. in ; 


By what *Form of words 


of the Parties may appear, namely, That they did i- 
tend to Contract Matrimony, then although the words 
import no more but Spouſals de futuro, the Contract is 
Cen bass no leſs than Matrimony (i); but when this meanning 
Nn S>on- doth not appcar, then, howloever the Rude and Vulgar 
Gl: extra Cu. ſort do often abuſe their terms, and ſpeak improperly , 
m6 cms we muſt be directed by the Text, which faith, Non a- 
ma Angel.verb. /iter d frgnificatione verborum recedi oportet, quam f mani 
Marmonun feſtum fit altud ſenfiſſe proferentem (k) We muſt not o- 
4 L. bon a therwiſe depart from the ſignification of words, but in 
ter. ff. de leg. 3. caſe it be manifeſt, that the Speaker meant otherwiſe. 


in "FOE" . 7 8 
| — __ ad. And to the ſame effect is it which Panormitan writeth, 


Sig:{f-nu.z5. in thele words, Nota contra Ruſticos , qui peſt perfeftum 
Contractum, -dicunt ſe non concepiſſe vim-verborum, debent 
eadem verla habere ſuam vim & proprietatem , ſecundum 
Juris Diſpoſitionem,, nec excuſat eontrahentem Juris Igno- 
rantia, unde fi alter contrahentium diceret, quod credebat 
contrahere per #lla verba Sponſalia , & non Matrimonium, 
vel & contra, non &ft ſibi acquieſcendum , ſed accipientur 
(2) Panor. in c. verba ſecundum reffum & verum intelleftum (I). 
x kreris. & 3» Note againſt Ruſticks, which after a perfect Contract 
tra. n. 4.Cave. ſay, they did not conceive the force of the words; for 
per d. confil- their words ought to enjoy their force and propriety ac- 
n cording tothe diſpoſition of Law; neither doth Igno- 
confil.1,vol.z. rance of Law excuſe the Party contracting; whereup- | 
on if the one Party ſhould ſay that he did intend to 
contract Spouſals, and not Matrimony ; or contrariwiſe 
(that is to ſay, Matrimony and not Spouſals) it is not 
to be yielded unto him, but the words ſhall be taken 
according to their right and true underſtanding. Here 
I might alſo add that notable ſaying of noble Baldus, 

of whom for his Univerſal "Pins. in every thing, 
it is recorded (to his immortal Commendation) quod ni- 
hil ignoravit,that he was ignorant of nothing; his words 

are 3 ſharp; Ruſticus debet ire ad Civitatem 4s 
| Conſilio, 


„ 


* oy ol SS. 


— 


Spouſals de futuro are contracted. - 65 


Conſilio, ſicut ad Sylvam pro lignis , alias non excuſatur © 
ignorantid Juris (n ) The Country man ought to re- (% Bald. in 1, 
pair to the City for Counſel, as to the Wood for Few- I. 2 
el, otherwiſe he is not excuſed through Ignorance of mitci. n. . 
Law (o). But leſt this Anſwer may em more ſharp ©) Heng. inc. 
than ſhort, I will endeavour to ſatisſie their rough hu- de Sponf aura, 
mour by ſome milder means than by ſtiff Authority, 
yer not betraying the Truth. Know therefore , thar 

theſe Diſtinctions betwixt words of the preſent and fu- 

ture time, and likewiſe betwixt words ſignifying the 

beginning and execution of any Act, are fo far from the 

nature and property of Snares and Gynns, whereby to 

catch or entrap any Man at adyantage againſt his mean- 

ing, or to incumber his Conſcience with ſubtilty , that 55 
on the contrary, they may well be compared unto the 
Thred which Ariadne gave unto Theſeus; for as with- 

out that Thred he could never have. eſcaped out of 

that endleſs Labyrinth , wherein were ſo many difh- 

cult Turnings and intricate Returnings, and Windings 

to and fro innumerable, and but one only Our-gate ; 

ſo without Diſtinctions it is impoſſible to eſcape out of 

the confuſed Maze of ſuch intricate Queſtions and infi- 

nite Errors, amongſt the which there is but one only () Alciat Rb 2. 


Truth: By Diſtinctions we diſcern the-Scent and Foot. 4 9 
Al. mei) 49. 


ſteps (as it were) of each Man's purpoſe and intent, Num a. 
thereby, like Blood-hounds, we are taught to trace and jeftur.altion. 


vol unt. lib. 8 - 


hunt out the very Center of each Man's thought (), e s. 
ſo ſar as it is poſſible with Human Induſtry, though (q) Alciar. ubi : 
the way be never fo intricate : By Diſtinctions are am ſupra. L. apud 
biguous Queſtions reſolved, confuſed Matters ſeparated, 2 &. 
Things variable diſcerned, and dark and obſcure Enig- (3 D 
maẽ's cleared and made bright (). By Diſtinctions we _— oor : 


apprehend the true heya not of Men only, but of Spee, Bart. 


God himſelf, as without the which the true meaning bald & ain 
and ſenſe of Scriptures cannot be attained (7): Nay more, . 4 


K without 


4 
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without Diſtinctions neither the Law, neither the Go- 
ſpel, can ſtand or be defended from Contrariety, I 
had almoſt ſaid from Falfity (5). Hence it is, that Di- 
| 6 ſtinctions are termed (of ſome ) the next Neighbours 
- $49 of Truth (2), being skilful and faithfuf Guides where- 
© Mantic. © by Men eſcape the Erroneous By-parhs of ' Falſe Opi- 
Tal NIONS, and are, at the leaſt , brought unto the place 
. Tu. 3. no. Where Truth is ſecretly ſeated (): Wheretore ſeeing 
8 e the uſe of Diſtinctions is ſo neceſſary, as thereby we 
kapud.. are directed to the Truth of each Man's meaning, 
when other Means do fail, how can we with fate 
Conſcience ſpeak againſt Diſtinctions, unleſs we 
are able to ſhew this meaning, whereby we diſcern 
Mens Conſciences and the ſecret meanings of the Parties, 
by other more certain means than by a ſimple Argument, 
drawn from the ſimplicity of the Perſons contracting: 
For what a fimple Argument, and how unworthy ſuch 
Patrons 1s this, The Parties are ſimple or ignorant Per- 
ſons which did Contract by theſe words | 7 will zake 
- thee, &c.] Ergo, they did intend to Contract Matrimony, 
and not Spouſals de futuro; what elſe (in God's Name) 
5 this but principium petere, & ignotum per ignotius pro- 
are? | 
10. There remaineth yet one doubt to be abſolved 
Which is this. When the parties do Contract by theſe 
words I well take thee to my Wife) and [ 7 will take thee 
to my Husband, &c. ] not expreſſing the time when, 
is it not all one as if either of them had ſaid [7 do tate], 
3 ſeeing when no day is expreſſed, the thing promiſed or 
(xz Oe Act cqyenanted is to be done preſently (. 5 
Topic. legal. II. I Anſwer, the parties are preſently bound fo far 
— we fortly as the weak Bond of Spouſals de futuro can tye 
— Reg. Jur. ff. Inſtit. de verb. oblig. $. omnis Stipulatio. L. cedere diem ff. de Verb. 


them 


1 2 8 ; 
1 


1 
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them 0 ; but they are not at all tyed with that indiſſo- Sime Hos, 
luble knot or Bond of Matrimony , becauſe as yet they pont TOS > 
have not Contracted Matrimony (⁊), for - cach ſeveral ii eej . 
Contract doth bring forth a ſeyeral Bond or Obligati- r etz. 
on, whereof it is the Mother (a); So long then as. the de Sponkil * 
Mother (that is the Contract) is unbegotten, ſo long & ibi Fa-. 
che Daughter, (that is the Bond or Obligation) mu (9 Ef 5 Sb 
needs be unborn. Theſe things conſidered, I conclude; lati Cu, 
That it is not all one to ſay; ¶ will tate thee to my Wife) ru eur 
and £4 2 take thee to m/ Wife IF And that by, the Form; TEM 2 f 
of words, [I will take thee , Sc.] Spouſals de fas Cal. 1. 
uro and not ae preſents are, Contracted; which Con- 2 * A 
cluſion notwithſtanding; as it is, diyerſly enlarged, ſo #«n2{ an” 
on the contrary it is reſtrained in divers Caſes...  _ .£#tonem beg, 
12. The Firſt Ampliation is collected out of the oo 
Premiſſes, that is to ſay, albeit rhe parties contracted lig. fl. Con- 
be rude and ſimple perſons, yet theſe words ¶ I will tate aud. Obligati 
thee, Sc.] import no more but Spouſals de, futuro (Br, nan inte 


unleſs it be otherwiſe proved that they did intend to dms. 
: ) Panor in c. 


4 


Contract Spouſals de preſenti (c). 3 
13. The Second Ampliation is, albeit the Parties in- de Sponfal. ex- 
tra N. 4. 8 


ſtead of the Verb { vo/e, 7 mid] do uſe the Verb L pro: dn 
mitto, (d) I promiſe ] or the Verb [ placet (e), is pleaſeth 2 I 


or liketh me] or [ cantentus ſum ( am content |;where- (4) Summa Ro- 
Fr - 10 1 5 av. ; - F | ell. verb. Ma- 
fore if the parties reſpectiyely ſay [ / promiſe ro take © n 
thee 5 or I am eaſed 0 take'thee , OT Jam content ta col. 2 lib. 1. 
take thee , &c. ] thele words or phraſes import no more oon r 


than Volo accipere te, Cc. I will tate t lee, Se. ©] 50. nu. 16. 

| . Tre mi, -- 
ex literis. el. 1. de Spenſal. extra. n. 5.& ibi Præpoſ. n. 6. in princ. (f) Lib. 1. conſil. matrim 
Conlil ibidem. 60. nu. 16. ) Panor. & Prepoſ. in d. c. ex literis lib. 1. Conſil. matr, com 
ſil. ibid. 60. nu. 16. U > 4+ 5. 33348: how r 


4. The Third Ampliation is, thar albeit the Parties 

do confirm the Contract with an Oath , yer the ſame ti N 

Contract being made by the words aforeſaid, the na- | 
| K2 | ture 


— 1 A * 
W n 8 8 * = 1 
7 . we” "4 od a + cot ox; 84 2 A 
reer 


— 
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Y c.requifivit. ture thereof is not altered (0). And therefore if the 
2 Parties ſay, [I give tee my Faith and Troth to Marry 
TrzR. de Spon- thee (i), or I ſwear unto thee to take thee to my Wife, 
pr ma parte. Sc.] this is but Spouſals de futuro (C). 
i 5. The Fourth Ampliation is this, namely when ei- 
flmatrim.Con- ther party doth ſay [ promitto tibi Matrimonium , I do 
in neem. promiſe thee Mirriage] for this is no more but Spou- 
110 Corar. fals de futuro (I); nor is it all one to ſay I do promiſe 
7 * Fon Matrimony ] and | 7 do Contract Matrimony] no more than 
i 1 one to ſay [I wil Marry ] and [ do Mar- 
0 Heming. ry (m) J. 
e : 16. The Fifth Ampliation is when Children- are Mar- 


monial.liv.z. ried together, for then albeit they uſe words of the 
Confil. biden. preſent time, as [ 7 do take thee, Sc.] yet by Interpre- 


Can): - ny tation of Law theſe are no more but Spouſals de fu- 


2 = 8 1. Turo (). | | 5 0 | 
. Ge cepont- 7. The Sixth Ampliation is, when after the ſpeak- 
& — ing of ſuch words as induce Spouſals de futuro, the par- 


& Franc. ties do add other words, whiclf otherwiſe of themſelves 
( Specul. Tit. 


— Go induce Spouſals de preſenti ; for Example. The one 
pre n. 2. Fa · party ſaith 7 do promiſe that 7 will Marry thee , and 
nor. in . F r hold thee for my Lan ful! Wife ], and the other 


ori IE party anſwereth, and [ 7 premiſe that I will Marry thee, 


.  Roſella. verb. and will hold thee for my lawful Hus hand (o)]. Which 


_ Marrimonium 


words [ and I will hold thee, &c. | being uttered alone 

3. col. z. Summa ; a f , 
Stveftr. verb. do induce Matrimony (v); but here they are reſtrained by 
ns the words foregoing (7), which are to be regarded as 
jm e e. Principal, and the words following, as acceſſary; and 
timo! Con- {© in this inſtance they induce no more, but Spouſals 
fil. ibidem. 83. 

NA. 25. 4 | ; ; | 

(p) Covar. TraRt. de Sponſ- l. Secunda parte, c. 4. S. I. n. 4. Panore in e. veniens. el. 2. de 
Sponſal. extra. n. 3. & in c. ex parte cod. Tit. n. 7. Præpoſ. in c. ex literis el. 1. de Sponſal. ex- 
tra. nu. 6. in fin. (q) Panor. in c. ex parte deſponſ. extra. n. 7. Arg: l. ultim. $. cui dulcia 
ff. de Tyitic. vin. et el. legat. Alex. con. 152. vol. 5. lib. 1. conkil. matrim. conſil. 83, 
Hap N | 


de 
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de futuro (r), according to the nature of the former (7) Specul. in 


words I will Marry thee, &c.] „ 


| | Roſclla. & 
Summa Silveſtr. ubi ſupra lib. 1. conſil. matrim. conſil. Ibidem. 83. n. 25. Alex. conſil. 152, 
vol. 5. n. 5. Menoch. de preſump. lib. 3. preſump. 3. u. 4. Rom. ſingul. 338. | a 


— —_—_— 


— 


— 


18. The Seventh Ampliation is when the parties do 
uſe theſe or the like words, I will take no other Wo- 
man to my Wife but thee, and I will take no other Man | 
to my Husband but thee(s)] , for it is in effect as if he ( Alex conſ. 


152. vol. . n. 3, 


or ſhe had ſaid [ Iwill tal thee and no other (t)], how- & 4. lb. 1. 
deit this Ampliation doth not paſs without difficulty, as conflmatrim. 
| hereafter more fully ſhall appear (%. | 7 85 
19. The Eighth- Ampliation is, that if either Party ( Si,, 
do not repeat the ſame words, viz. the one of them oa — 


ſaying, [ 7 wil Marry thee, or I will take thee to my Wife , ugattuam po 
or I will Contract Matrinuny with thee , &c.] The o- fits pn & © 


ther anſwering [I am content, or I am pleaſed , &c. 2 MN ; 


hereby are Spouſals de futuro Contracted (x) , as if Lexic. verb. ni 


both parties had uſed the ſelf ſame words: unde 


20. The Ninth Ampliation is, that albeit the one party ;;c n 1. aa. 
uſe no words at all, but ſignifie his or her conſent by de Tank 
ſome Signs, as if the one party ſay [I do promiſe ro c der d. 


C152 lib. 7. 
Marry thee , and if thou be content to Marry me, then conſt — 


kiſs me, or give me thy hand]; Whereupon the other onde. n.2. 
party killing or giving hand accordingly, Spouſals are {P*ReÞ-77.. | 
thereby Contracted )). . 

21. The Tenth Ampliation is, that Spouſals are de Sponkal. ex- 
ſometimes Contracted without expreſs mention of fu. n. e | 


ture Marriage, or taking to Husband and Wife , &c.{)Henr. Boic. . 
viz, when the parties mutually uſe theſe words |[ Till $35 Tu: de. 


receive thee fer my own.(2)]. | cob 2. lib. 2. 

conſil. ibidem. 3 4. n.5. Summa Silveſtrin. verb. Matr. 2. n. 8. Summa Angelic. verb. Matrimo- 

njum. el. 2. d. 4. in fin. (x) c. pen. de Sponſal. extra. f. verum. dec. conſil. 368. 
2. | | | 


22, Ei: 


D XL | a a | | — 
beer cod. 22. Finally, if a Man, taking a Woman by the hand, 
Rei do ſay unto her, (I give thee my Faith that I will take 
verb. Sponſal. hee to my Wife |] albeit the Woman ſay nothing, yet 


of mono is the Man bound to Marry her if the will; but the 
n.1 ** Woman is not to be compelled if ſhe will not (a), un- 


(5) Summa Ro- leſs it be proved at leaſt by ſome Sign, that the Wo- 
n man did conſent; as if. there were ſome Treatiſe before 
ſtienſ: in Tir. of Spouſals to be Contracted betwixt them; or if ſhe 
'. EcSpontal 3 | being required, did willingly give her hand to\receive 
= (6) & Boers his promiſe (4); Where. I {aid that the Man is tyed if 
d. cou n. the Woman will, aibeir ſhe: iaid nothing (c), that is true? 
uu ker. if ſhe will immediately after the Contract, otherwiſe 
(c) Sitveſtr. P:i- it is not in her power afterwards: fb: 

— 231 TheiFirtt Limitation of the former Rule is, when 
. tit appeareth that the Parties did intend to Contract 
(4) Summa Matrimony ; For albeit the words import no more bunt 
om Tt Spouſals Je fururo, of their own Nature; yet by reaſon 
Squalier.col.7.0f the intent and preſent. Conſent! (which alone is 
u fficient) Matrimony is thereby Contracted (4). This 
ann gl 2m. . Limitation is very General, the reſt are more ſpecial, 
Hear. Boic.in c and do help to declare this intent and meaning. 

* — 25 24. The Second Limitation is, when the Contract is 
1.6b Lond. made by way of 1 and Anſwer , for then 
Matrim.confil. the Anſwer being made deliberately by this Word ſvolo] 
cer ER. 7 will, doth induce Matrimony (e); Albeit the other 
com. de Spon- Verb hath relation to the beginning, not the Execution 
fal. _ of Matrimony ; for Example. The Man demanding of 
ay 50 the Woman whether ſhe will take him to her Husband, 
geri de xc- ſhe anſwereth [Til]: And the Woman likewiſe de- 
ques l manding whether he will take her to his Wife, he an- 
vi eetione.f, ſwereth [ 7 wil], in this Caſe Matrimony and not Spou- 
| Gf) Eater. ub; ſals is Contracted (f). 5 I 


inc. ex literis el. 1. de Sponſal. extra col.2. Verſ.& cum hac diſt. lib. 2. conſil. matr. conſil. idem 
. n. 4. Verſ. quod ſi. ex interrogatioen. Menoch. de Arb. Jud. lib, 2. centur.s. caſ. 496. n. 3 ĩ qui re- 


fert hoc procedere facta interrogatione ab ipſu contrahen. ſecus ſi ab altero, The 
| 25. 
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F * * 


© Up 5. The third 7 is, when the Contract is 


made after Treatiſe of Matrimony to be had betwixt 
the Parties (g); in which Caſe, by theſe words ¶ I will. mar- 25 Cardinal in 


ry thee, or I will take thee to my. Wife, 5 c. ] Matrimony. oy L ug 
is induced (. Corte irc, 
26. The fourth Limitation is When as over and A- de Sponfal. ſe- 


cund parte 
bove the words, there is an Accumulation of ſome Act 48. ** 1 «os 


joyned therewithal, whereby thoſe Spouſals do paſs into Do .in 1. fi quis | 
Matrimony (2). For Example: The Parties ſaying de thee 
[[willC 2 Matrimony with thee, &c. I by and by ace Fa" 
the Man delivereth to the Woman a Ring, and doth Trade kri- 
put it on her fourth Finger; hereby the Contract is Dart 45 
preſumed Matrimonial (); howbcit this Concluſion v1.53. 


(0) Cardinal.& _ 


is not very ſound (7) : Wherefore it will be requiſite & 
var.ubi ſt 
that thou take the pains to read what I have hereaſter 1;. 2. conf. 


written, of Subarration , or Giving and Recciving a mtr. CO 
bi F. n. 14. 


Ring 2 | in fin. Ripa. in 
Tit. de Sponſal. 55 

& Matrimonio. reſp. 7 71 n. 1. Intellige de firmato, ron de ſimplici tractatu. Joſ. & Imol. in L. ſi 
quis cum aliter de verb. Oblig. ff. & Zaſ. in L. 1. F. S quis Fmpliciter, ubt profert exemplum fir- 


mati tractatus. (i) Lapus Allegat. 57. '(&) Lapus de Allegat. 55. (Dune, 


Annuli traditio ſequatur verba, ad Spenſalia falum apta, Func Aunxulus ſolum denot at Sponſalis. 
Abb. in c. fin. de Sponſ. impub. n. 7. Parif. conſil. f, n. 49. vol. 4. nift precedat, Traftarus de 
Matiimonio contra bendo. Pariſ. ibidem Adde Maſeard. Fra d. de probat.concl.1 023. (m] infra S5. 


Nota quod tractatus debet eſſe frmatius, alias non attenditur, quod obſer vavi in Cauſa inter Pratt 


& alium, & at quodam libro mearum Annqatat. fol 61. Adde Sanchez. Tract. de Nlatrimoaio, lib. 
1. Diſp. 18. n. 27. | | 3 5 


27. The fiſth Limitation is, When the R do uſe 


this word from henceforth (n) in the Contract; as [II BTR 73 
will from henceforth take thee, Sc.] ſor it is in effect wet ar - 


as if they. had ſaid [/ Ao rake thee, ha, Iain 8 Item * rf 


ſent Conſent (0). ; 12 of | 13 4 2 ) Prapoſ ubi | 
. | ſupra. laem a 
erederem dicendum, ſt diicerint ſomnino] te in cenjugem acci pere volo, &c. Ripa i in J. Servi electi- 
one ff. de leg. 1. in fin. d. l. Adde Felin. in c. ex parte, el. 1. de offic. Deleg. quo leci tradit . 
ſgnificatione; . dictiouis [ommino]l. | 


28. The 


— — . . 4 
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28. The ſixth Limitation is, When as by common uſe 
of Speech the words induce Matrimony ; for the pro- 
priety of words ought to give place to the common ule 
(2) Cardinalin and acceptation thereof in this matter (): If therefore 


8 8 while the Parties do ſay I will marry thee , or. I will 
in. fn. Covar. Contract Matrimony with thee, &c. |] it be the uſe and 


Track. de Spon- eyſfom of that place by theſe words to Contract Matri- 


fal. ſecunda | ; l 
pare, c.4. . i. mony (although the words of their own nature induce 
n.4. Przpot. no More than Spoutals) indiſſoluble Matrimony is therc- 


in d c x bre. by contracted (9). 


ris, col. 2. verb. 

Item mifi com- | 

munis. lib. 2. Conſil. marr. conſil. ibidem 1. n 2, C9 ) DD. in d. c. ex literis, & in c. ex 
parte de Sponſal. extra. Jacob. Leoniſſ. inter conſil. matrimonial. lib. 1. conſil. ibidem 5 2. quad om 
nino velim te Videre, | | 


29. The ſeventh Limitation is, When it is doubtful 

whether the words uttered by the Parties import 

Spouſals de futuro or Matrimony , being apt and indit- 

ferent, by reaſon of the double ſenſe thereof, to ſigni- 

| fie either the one or the other. In which Caſe , that 

(r) Prepoſinc. Senſe is to be received which maketh tor Matrimeny (7), 
ex parte, n. 6. Unleſs it be in prejudice of a ſecond Matrimony undoubr- 


. ed (s), or unleſs the former Contract be clandeſtine or 


confil marr. ſecret (t); or unleſs theſe doubtful words do follow 
1 other words, which, without doubt import no more but 
14 Spouſals de futuro ( 

Reg. Jud. extra. | | 
Menoch. de præſump. lib. 3. præſump. 3. in fin. . Inno. inc. illud de præſump. extra. 
Kcit deciſ. Tholoſſ. q. 172. Paul. Merenda, inter conſil. matrim. lib. 1. confil. ibidem 8 6. n. 35. 
Menoch. de præſump. lib. 3. præſump. I. n. 31, 32. (t) Dioniſ. Franciſ. inter conſil. ma- 
trim. lib. 1. conſil. ibidem. 49. n. 2. & 3. & conſil. 60. n. 2 1. Covar, Tract. de Sponſal. ſecunda 
parte, c. 6. in princ. n. 1 1. Panor. in c. cum Inhibitio. de clandeſtin. de Sponſal. extra. n. 6. & in 
. cod. Tit. in fin. Schneid in. Tract. de Nuptiis, fol. 24. (u Galat. inter conſil. matri- 
monial. lib. 1. conſil. ibidem 8 3. nu. 23, 24, 25. - | 


— 


zo. The 


%. 
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By what Form of words, &c. ns 
Zo. The eighth Limitation is, When the words do fa- 
vour of the Execution of Marriage, as [ 7 will have thee 


for my Wife, &c.(x.)] { x) 6 ex phe: 
31. The ninth Limitation is, When the Parties, af- e K ibi 


ter they have contracted Spoulals de futuro , have Car- DD. 

nal Knowledge together; for thereby the former Con- 

tract doth paſs , and is (by interpretation of La-) 

transferred into Matrimony ()).. r (3) 3 1 
| ens. el. 2. de 


Spenſ. extra. Melch. Kling. Tract. de cauſ. matr. fol. 7. Menoch. de preſump. lib. 3. præſump. 3, 
ub! hc conc luſio multifariam & extenditur, & reſtringitur. : | | 
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SECT. XI 


By what Form of M, ords $ 'pouſals 1 
præſenti (being in ſulſtance Matri- 


mony) are contracted. 


— 


I. E muſt neither forget the rwo former Diſtin- 
ions, viz. That of words uſed in contract- 


ing Spouſals ; ſome are of the preſent time, ſome of the 

e g. future time(a). And Secondly, That ſome words 
be Spoatal e. have relation to the entrance or beginning, and ſome to 
wa. the end or execution of Marriage (4): The Examples 
£5) Paner. Prz- whereof are before deliverd : Whereunto it may now, 
— 2 Thirdly be added, That ſome words have reſpect nei- 
Spondal. exra. ther to the beginning nor to the ending, nor to any Ac- 
— in Rub. dent, but to the Subſtance of the Act; as | 7 will be 
=—_— 2 Husband, Sc. (d)]: From which three Diſtinctions 


Princ. Ub. 1. | 
<eal. Matti. flow three ſeveral Concluſions , yet tending to one and 


GEE” the ſame end: Which are thele. | © =, 


2. confi. 17. | . 
e) ſupra. F. prox. (d) Summa Silveſtrin. verb. matrimon. 2. q. 9. Ferret. conſil. 383. n. 10. 


Sd. 1. conſil. matrimonial. coufil. ibidem 8 4. n. 25. DD. in L. Servi electione ff. de leg. 1. & ibi 
Re a.14-Mengch. de præſump. lib. 3. præſump. 3. n. 5+ i 
k -£S SE af 


2. The firſt Concluſion is, That when the Parties do 
Contract Spouſals by words of preſent time; as, [7 take 
{e)c. pen. de thee tomy Wife (e)] or | bold thee for my Wife (F) 


Spoalal ena: or. | thow art my Wife (g) ] or LOT thee, 2 
TT WY WY wu Summa 3 „ MAtrimon. 2. ; 
a SR — — $6 


Wife 


c. ven 


th. * 3 r 
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Wi (Mor U commend thee for my Wi (: By theſe kind (4) were 
4 bei T Specul. liv, 


uttered by either Party) ate contracted + in Rub. de 
Spoulals de prjenti (4) ; which kinds of: Spoulils (as — 


have often foretold) are in Truth and Suhſtance very () Specul. ubi 
Matrimony indiſſoluble ()). 4 eth 8 5 
in c. ex litevis, 


el. 1. & in c. ex parte, & in c. ſi inter. de Sponſ. extra. Menoch. Trac. de præſump. lib. 3 præſump. 
3- (1) ſupra. C. 4. e. conjux. c. cum initiat. 27, q. 2. c. ſi inter de. Sponſ. extra. & ibi HDi 
2. conſil. mar. conſil. ibidem 24. n. 2. Melchior, Kling. Tract. de cauſ. Matrimonial: fol. 7. in fin. 
Panor. & Felin. in Rub. de Sponfal. extra. 2 | ; 


3. The ſecond Concluſion is, That when the Parties 

cantraCting Spoulals, do uſe ſuch words of the future 
lime, wr ave relation to the exd Sapp, js of Narri, 0D 
age; as [1 will have thee for my Wife (m)] or [1 wall" © = Pane 
hold thee for my Wife (u) — a entreat thee as my oh rg Pa- 
Wife (o)] or | I will provide for thee as my Wife (p AI dor Boic. & 
or [1 will keep my Faith unto thee as my Wife (Sl: here- re un 
by (like as by words of the preſent time) are Spouſals ( uno in d. 

2 przſenti contracted (7); which Concluſion is (albeit 1 fte 
rejected of ſome) commonly received of the ancient ſump WT”, 
Writers (g), whoſe ſtrongeſt Reaſon is, becauſe , Qui præſump. 3.n-3. 

vult conſequens, velle videtur & antecedens , he. whic rn < = 
granteth the Conſequent, or that which followeth. , is Spoafal. ertra- 
thought alſo to grant the Antecedent , or that which n. 5: Speeub in 
goeth before (#) : For how can he truly have or hold, 9 


her as his Wife, which is not firſt his Wife ( x), no Silveſtria. verb. 


. * ; matrimo. 2. n. 9 
(e) Przpoſin d. c. ex literis. n. 6. Mel. hior. Kling. Tra ct. de Cauſ. Matrimonial. fol. 5. ( Ho- 


ſtienſ. in c. ex parte de Sponſal. extra. Specul. lib; 4. in Rub. de Sponſal. n. 6, Melehior Kling. ubi 


ſupra. Summa Angel. verb. Matrimonium. 2. n. 9. (q) Panor. in d. c. ex parte, n. 2. & g. & 


ibi Preepoſ. Specul. & Kling. ubi ſupra, (7) DD. in c. ex literis. & in c. ex parte. de Sponſen- 


tra. Menoch. de præfump. lib. 3. præſump. 3. (s): Mag. Sent. 4. Sentent. Diſtinct. 28. c. 2. de 


matr- Hadr.q. 1 3. Covar. Tract. de Sponſal. ſecunda parte, c. 4. f. 1. n. 5. Molin. in Audit: ad Dec. 
in c. jurav it · de probat. extra. Alciat. in 1. Actione. C. de tranſact. n. 28. (i Jo. And. Car- 
dinal. Floren. Panor. & Præpoſ. in c. ex literis. el. 1. de Sponſ. extra. Auguſt. Berojus. q. 6. Ema- 


nuel Soarez. lib. recep. ſentent. verb. matrim. n. 91. Vivius Theſaur. com. op. verb. matrimonium. 


in fin. querum opimomæm communiter receptam fatetur. Covar. Tract. de Sponſ. ſecunda parte, c. 
4. C 1. n. 5. ur ipſe ab eadem recedat. (+) Panor. in d. c. ex parte. n. 3. Præpoſ. in d. c. ex 
Uieeris 2:6. (x) Panor. imd. e. ex literis. n. 5. in fin. 5 | 

1 
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more than a Man can have or hold Tenements or He- 
reditaments by any Deed, unleſs there be a Concedimus 
before the Habendum Or how can he properly intreat 
her as his Wife, or provide for her as his Wife,or keep 
is Faith unto her as his Wife, which is not his Wife 
8 before ()) 2 no more than it is poſſible that there 
u. f. in fu ſhould be any Effect without the Cauſe foregoing (S): 
r Wherefore like as by confeſſing the Effect we grant tlie 
= s Cauſe; fo by promiſing the end, we are preſuppoſed to 
Tiraquel.in re- have already promiſed the beginning , and conſequently 
cue by the promiſe of having, holding, intreating, and pro- 
viding for, and keeping of Faith, Sc. which words re- 
ſpect the end and execution of Marriage, we are now 
deemed to have turned over the Leaf, and to be paſt the 
firſt Leſſon, I mean the Promiſe of Taking, Contract- 
ing. l or Marrying, which words do ſavour 
(s) DD. in c. only the beginning or entrance into Matrimony (a). 
hebd. 4. Others nevertheleſs, as well Divines (5) as Law- 
——— yers (c), Men without all controverſie, excellently learn- 
(6) Magiftr.in ed, and of ſharp Judgments, are of another Opinion, 
2 Dr contending earneſtly, That by theſe words, [7 will have 
& mum. Ha thee] or [ 7 will hold thee for my Mife, Sc.] Spouſals on- 
ria..." ly de futuro are contra ted; athrming,thar as by words 
Der Soon. Of preſent time Spoulals de præſenti, fo by words of 
fil. pane ſe. future time Spouſals de futuro arc contracted, without a- 
. ny ſuch Diſtinction as is above recited, of the beginning 
A ad Dee. Or execution of the Act; and that Spouſals de preſents 
in e. ſuravit de are not contracted by any other words than ſuch as do 
Nei L. Clearly, neceſſarily, and ſeriouſſy infer and conclude pre- 
Addons C. de ſent and perfect Conſent (4). | 
Tranſact. uu. | 


8. , 
40 Magiſtr. Covar. & Molin. ubi ſupra. 


5. And here (by the way) we may note the contra- 
riety and extremity of Opinions amongſt the L. 
| Or 


Rs. 
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for ſome make no difference at all betwixt words ß 
preſent and future time (e), eſteeming that it is all one (e) Maren. 
in effect to lay [7 will tate thee to my Wife] and [7 do uber Label. 


de cauſ. ma- 


take thee to my Mife] as appeareth in the former Para- wien. 
graph (F): But now theſe Men are ſo far from con- Schncidvin. 


founding the Natures or Effects of thoſe Terms | 7 will 1 pi 


take} and | 7 do take, &c.) that on the contrary , they Frigeus de 
will not at any hand admit words of the future time to Ponal in fa. 
have the force of preſent time, or to induce Spouſals de 


preſenti, albeit the ſame words have reſpect to the end ming Godew 
« 1 2. C 5 
or execution of the Act (). | e 
| 818 | Conufil. ibid. 1. 
) ſupra. S. proxim. (g) Alciatus Covar. & Molin. cum Lombard. & Hadria. ubi ſupra. 


6. The former of theſe two Opinions , how errone- | 
ous it is, and how unworthy the Patronage of fuch (% fbr 5. * 
Learned Writers, is already diſcourſed (H ). And here prox. * 
by order I ſhall detect the Error of this Opinion like- (Gm 


DD. opimonem, 


wiſe, which thing I would gladly perform, ' becauſe it & dn 
| feemeth to be new and ſingular, and to oppugn the an- 744cando 


- ; 7 . attendcnaam 
cient and received Opinion (z ). Nevertheleſs, the fur- 4 5 | 


ther I enter into the Conſideration of the Controverſie, 4am fore per- 


the further I am from the Accompliſhment of my pur- — 


poſe, the aged Walls and Fortreſſes, that is to ſay, the fat Ano. 
Reaſons and Arguments wherewith this ancient Opini- Coratius.Tratt.. 

; 2 a : | de Communi 
on is detended ſeeming more weak and feeble , fo that 


opinione, lib. 2. 


they are unable to reſiſt. the force and freſh:Aſſaulr of lnſpeRtione 2. 
the Adverſary, at leaſt in every point of Law: For % D., 


firſt and principally this Axiom, Qui vult conſequens es ph 
'velle C en et ur ant ecedens (k), being : the {ſtrongeſt place velim. Jo. Ot 
of Defence, and the very Gates of the Caſtle, wherein — 
is placed the greateſt Force, for the Maintenance of the nb. mei 128. 
former Opinion, is by virtue of a ſtrong Piſtinction (as e Ee 
by the might of ſome Martial Engin) in danger to be one nỹe 
violently burſt open and captivated by e 


2 * 
4 „ 
N — — 
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armed with this ſharp Sentence; Ego autem twre præ- 

ſentem conſenſum Comugio praftitum efſe opinor , quando 

ex verbis prolatis, Conſenſus i de prefenti neceſſaris ſe- 

quitur ; Ar in hic queſtione, is Conſenſus non ſequitur ne- 

ceſſarid, igitur Matrimonium non eff, &c. nec obftat illa ra- 

tio, Qui enim vult id quod fenutt ur, Cenſetur omneno velle 

id quod permitritur nereſſarib illo tempore, quo conſequens 

executioni tradendum eſt, unde qui habet aliquam fæmi- 

nam in uxbrem, att promittit ſe cum illa Mat rimonium 
contraxiſſe, non fie ille gui præſenti tempore attu non ha- 
e bet, Jed habere promittit in futuro, Cc. (1). T am verily 
& ee of Opinion ( /a:th he) that preſent Conſent for Marri- 
__ cunta pure. c. age is then performed, when as that preſent Conſent 
+> Ege au. doth neceſſarily follow of the words ſpoken: Bur in 
dem. & Verf. This Queſtion; That Conſent doth not neceflarily fol- 
nec obltat. low, therefore it is not Matrimony , nor doth that a- 
foreſaid' Reaſon withſtand ; for he which granteth that 

- which followeth, —— at the urmolt , to grant 
chat which is neceſſarily preſuppoſed at that inſtant 

wherein the Conſequent is to be put in Execution; 
whetenpon he which indeed hath any Woman to his 

Wife, promiſeth that he hath contracted Matrimony 
with her; bur ſo doth not he which actually at this 
preſent hath not a Wife , but promiſeth that he will 

have hereafter, &c. By force of which Dictinction, tlie 

Gates of the former Axiom ſhew as if they were cleft 

aſunder, and fer wide open, ſo that we may perceive 

(m) Covar. ö _ ar: an . zen pre- 
mn. ft , Whei Zonſequent is a 7 executed (mm), 
capri bur not before; like as the Cauſe is then juſtly preſu- 
ram cane. med, when as the Effect is indeed really extant , and 
not before (v); and therefore whiles any man faith, 
fignificat. Jo. LHlabelo te in Uxorem,T will have thee to my Wife] (ſee- 
Den Topic ing the Promiſe is not yet executed, bur is to be per- 
formed hereafter) he is not yer preſumed to have ann 
4 N ner 
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her to his Wife, or to have contracted Matrimony with 
her in the mean time (o). And hereby alſo app reth (- Corar. ubi 
the Anfiver to the Queſtions formerly demanded , viz. A Ken. 9 13. 
How can he have or hold her as his Wife which is 
firſt his Wife ? Sc. Whercunto it may be eaſily an- 
ſwered; That to have, and to hold, and to promiſe to 
have, and to hold, is not all one (p) : For ſay, that er e ubi 
ſhe cannot truly and properly be had, held, entreated, jngurad be. 
kepr, or provided for as Wife, which is not firſt his in c. juravit. de 
Wife, of whom ſhe is ſo had, held, entreated, kept or 2 
provided for (2); yet verily a Man may promiſe that quod in ht. 
he will have her to his Wife, which as yet is not, his. % 2 
Wife (7): And although when a Man promiſeth that ;; * a | 
he will have her, be-preſently bound (5), yet is it ful -I ug in fun.. 
ly anſwered by Covarravias, Quamvis ſic pramitteus ſta- 2 3 
tim teneatur illam habere in uxorem, dum tamen nan ha- tem aliud oft 
bet, Matrimonium non eſt (t). Although he which ſo nahere, al- 
promiſech be forthwith bound to have her for his Wife, , Cg 
yet whiles he hath her not, it is not Matrimony. As for nutimanal. 
the Chapter Ex parte (u), which divers do urge in con 400 __ | 
firmation of the common Opinion, it is retorted upon (4). Panor, &.2- 
their own pates; for in the Caſe. propoſed in that Chap - Li. in c. ex lite- 
ter it is plain, thygphe Man did promiſe. quod eam ab 5 — mY 
tempore pro Conju e teneret (x), That from that time Sponſal. extra. 
he wauld hold her for his Wife; which words [C ab. eo 2 
tempore] from that time do imply preſent Conſent, and abi fupra. © 
conſequently induce Matrimony ( y ), albeit the Words ( Fanor. in d. 


b EY | c. & paxte. de 
otherwiſe import no more but Spouſals de futuro (⁊ S 
i m. 7. & ibi Car- 


dinal. q. 1. (f) Covar. Tract. de Sponſal. ſecunda parte, c. 4. f. 1. n. 5. verſ Item quamvis. 
(u) c. ex parte de Sponſal. extra. (x) Text. in d. c. ex parte. (). Malin. in addit a Des. 
in c. ſuravit. de probat. extra. Covar. de Sponſal. parte ſecunda, c. 4. . 1. n. 5. verſie. ex.quo;ad 
Text. c. Imo vero Martinus ita, quod nec per iſta uerba (ab hoc tempore tenebo te pro Coninge) 
contrahitur Matri moni um, niſi partes hoc intend uur, de qua intentiane -(inquit-).conſtare pateſt er 
ſubſequen.tohabitationem; quæ ſequur a fuit in caſu dic. ex parte, que facto Ile religuit eam, &. Vida 
Martin. in Addit. ad Hoſtienſ. Summam. Tit. de Sponſal. g quot ſunt ſpecies, litera 6. (z Pam 
ꝓoſ. in c. ex literis. el. 1. de Sponſal. extra. n.4. verb. Item niſi ex verbis. 
| And 
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take thee to my Nyfe, ] which words | 7 will take thee to 

ro my Wife] induce no more but Spouſals de futuro; 

but by force of this word ¶ from henceforth ] preſent 

— Matrimony is induced; like as if he had faid L 7 4» 

= N tate thee for my Wife (a). ] And fo the. Chapter Fx 
Jars. in cx Parte, is not of any ſuch importance, as many. do fur- 
pare de Sponſ. miſe. Thus we may behold how rhe Foundations of 
wa _ that ancient Opinion are battered , the Gates opened, 
and the Adverſary entred; and that the {ame which 

heretofore ſo long triumphed in Peace, and hath been 

ſo highly advanced, and of ſo many honoured for the 


Truth, is now at laſt ſtrongly beſieged, hotly purſued, 


greatly diſtreſſed, and in danger to be captivated and 
condemned, as Falſe and Erroncous, (and if I ſhall not 


diſſemble) were it not that the Caſtle is better furniſhed 
with Men than Munition, I mean, if the Patrons and 


Favourers of this ancient Opinion, were not in number 


09 Cardinal. {moſt Infinite (5), and their Power and Authority far 


Zabarel. Hoſti- | : > 7 
enf Anto.de more terrible (c), than their Reaſons or Arguments 


-Butr. Pano. ſtrong or forcible, I ſhould conjecture, That this ſingu- 
—＋ ee lar Opinion would quickly prevail and reign as Con- 
DDin cex par- queror; but becauſe they be fo maeli in number, and in 
te de Sponſel. Authority ſo mighty, becauſe alſo it” is not abſolutely 


— aro lawful for the Judge to pronounce Sentence , nor for 


Roſel. & Sum- the Advocate to give Counſel, againſt the common and 
ms Sivetrin received Opinion (4), eſpecially when it tendeth to the 


Kling. Tract. de Cauſis matrimonial. fol. 7.Menoch. de præſump. lib. 3. præſump. 3. n. 3- Dec. in 
e. Jur vit. de probat. extra. Anto. Galat. lib. 1. conſil. mar. conſil. ibidem 8 3. n. 23. in fin. lib. a. 
conhk . n. 5- Alex. confil. 15 3. vol. 2. Boer. confil. 40 n. 54. Faptiſta Villalob. Theiaur. com. 
op verb. marrimomum, n 36. Vivius eod. lib. verb. matr. in fin. Soarez. cod. lib, verb. matrimon. 


2 96. Berous. q. C. u. 1. Ja. in L. Servi. Electione ff. de leg. 1. n. 50. Rip. ibidem n. 18. 


"(c) De aur horitate communts opinionis. Coral. & Macagnanus in ſuis Tract. de com. op. alter. lib. z. 
Inſpect. 2. alter. lib. 3. c. 6.& 7. (4) Coraſius Tract. de com. op. lib. 2. Tit. 8. Inſpect. 2. &. 


tit 9. in princip. cum cal. ſequen. Macagn. Tract. de com. op. c. 7. in princ. 


Con- 


And therefore if the Man ſay LI will from henceforrh 


850 1 3 — eee 3 a _ — 
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Confirmation of Matrimony (e); for Tutius eſt pro Ma- (*) e. uleim. de 
trimonio quam contra Matrimonium pronunciare (f), it is & — 
more ſafe to Judge for Matrimony than againſt Matri- alj, mms fa- 
mony ; and leſs peril to joyn them which be free, than 77 Merrme: 
to ſeparate them which be bound (g); the victory is like , co ” 


to reſt doubtful. And therefore in the mean time, it 9-Hofticaf 
were not far amiſs to be unſuſpected, ſaving that the ſtate Þ . 
: : : : T anor. & al 
of this Queſtion being plainly diſcovered and brought de Cogra. Spi- 
almoſt to an Iſſue, ſome do perhaps expect that I ſhould rial. extra. 
give my Verdict therein, then, of how ſmall moment gngwar. verb. 
it is, I eaſily grant in a matter of ſo great moment; opinio. Sed 
but yet to fatisfie my Readers requeſt, and rather than H ve. 
7 rum videre eff 


I will be thought a Neuter , this is my preſent Refolu- n Coram 


tion. : Tract. de com. 
| ſ op. lib. 3. caſ. 

. | 7 "Bd 20, erudite ae 
hac re differentem Cf) c. licet ex quadam in fin. de teſtibus extra. & ibidem Panor. & in e. 
2. ce Cogna. Spirituali. extra. n. 3. Coral. lib. 4. miſcell. c. 4. in fin. c. Licet. de te- 


ſtibus extra. in fin. c. habetur c. fcripſit. 27. q. 1. 
. 4 


7. That how ſoever the ſingular Opinion doth ſeem 


more probable or more ſuſtentable in the very point of ß 
Law, in reſpect of the laſt, in regard of ¶ habebit ] whic k 
muſt be referred to the future tenſe only; yet conſt :. 


dering the phraſe of our native Language , which doth 
admit no equivocation herein; therefore T do conclude, 
when the parties do Contract themſelves by ſuch words 
as may be referred, not only to the future , but to te 
reſent time, as [I will have thee, Sc.] which alfo ,.. as 
have relation to the end and execution of Marriage; ee 
This is Matrimony (/) For although habebo, tenebo, vita in cer 
traftabo ,, &c. which is, I will have , I will hold, I will f en bed 
entreat, c.] be referred to the future time; Yet he „ 
habere, volo teuere, volb tractare, Fc. which is likewiſe, «© 
7 will have, I will hold, I will entreat , is referred to 
the time preſent; And although theſe” words II 1 
live | thee to my Wife , Cc. bing Pete to the fu- 
/ A MPS, "4." "I. YL Ws 9 "Ts 


wi. ; 
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— 


= ture time (as if rhe party had ſaid [ habebo]) it is a que- 
tion whether they induce Matrimony or Spouſals ; 
Yer being referred to the time preſence, As if the party 
(Par. Pre- had (aid ( volo habere ) it is no queſtion, forought that 
1 T have read, bur theſe words ¶volo habere te in uxorem| 
Hesel ce induce Matrimony (7) : Now then ſeeing whiles any Man 
ex pane de faith I will have thee to my Wife) and I will have 
T 13 thee to my Hiusband ] it may be underſtood [ 7 will now 
fil. marr. con- preſently have J aſwell as LI wi have hereafter (t) |; in 
al ice. . this Caſe that Senſe is to be embraced, whereby Ma- 
3 de Frimony is advanced (/). EE, | 
Batr. & DD. in g. The Third Concluſion is all one in effect with the 
1 ſecond , namely, that when the parties ſhall Contract 
den. Menoch.de themſelves, by ſuch words, as do reſpect not any Ac- 
pb . cident, but the Sabſtance of the Act. As | 7 will be thy 
3 Husband j, and [I will be thy Wife , &c. | hereby (even 
£4. marr.<anlil. as by words which have relation to the Execution of 
ae en the Act) Spouſals de preſent are contracted (n). 
eee 9. Our of rheſe three Concluſions I collect this ge- 
vim. $239. neral rule, That when the parties do Contract Spouſals 
—_— words of preſem time, or by words of the future 
deleg-1.nv-13. lime, having relation to the Frecution or Subſtauce of 
4h colt Matrimony ,- hereby are Spouſals de praſenti Contra- 
(n) Menoch- cted (). at | ) 
— 15. J. prafurp:3. Panor. & alij 40 c. ex parte de Sponſal. extra. | 


extra. & ibi - 4 | * os - 3 . 
Cardinal x. of Speech induee Matrimony, by theſe words true and 
And. ividem. perfect Matrimony is Con 99400 


* 
* . 
— _ — = 
- — 4 


| 87 


— — 


m — 1 


S ponſals de Præſenti are contracted. 


a. 


— — 


c. ex literis n.5. 


Eyes ] is commonly underſtood: until I be dead and Cor. Track 
buryed ; and not until the Earth cover mine Eyes , de Spoat 2. 


whiles I am yet alive (): So it is if the Parties ſay ir © $2 4. 


Iwill not change thee for a better (, or thus, ¶ none ſhall in d c. o thera 


ſeparate us but death (s) J, or thus, L Twill retain thee 4. verb. ter. 


. 4 , * 110 
perpetually with me (t)], or thus, Chere 7 take thee for mine ( pine , 
own ()], with a thouſand like inſtances, wherein che el & 83 5 


obſcurity or ambiguiry of the Speech hindreth not, bur h on 


that the common and uſual acceptation thereof, doth<. En. de fen. K 


inforce Matrimony (x) ; neither is it material whether Jus mne. 
| | | Hveſtr. Prier. © 

the Man or the Woman ſpeak firſt ). « ©1127" 
T Jl | nium. 2. n. 10. 

verb. Quintum Melchior Kling. Tract. de cauſ. Matrimon. fol. 6. Præpoſ. in c. ex parte de Spon- 
ſal. extra. n. 8. () Melchior Kling. Tract. de cauſ. Matrimonial. fol. 6. Moraldus tract. de 


Matrimonio. fol. 29. verſic. Sponſalia vero de præſenti. (i) Gloſs in c. Solet. 3 2. q. 2. Silveſtr. 


Prier, verb. Matrimonium. 2. n. 10. verb. ſextum. lib. 2. conſil. matrimon. Conſil. ibidem. 3 4. 
n. 3. () Panor. in c. Si inter. de Sponſal. extra. in fin. & ibi Præpoſ. n. 2, & 3. (&) Vide 
DD. in c. ex literis. el. 1. c. ex parte. & in c. pen, de Sponſal. extra. & Specul. in Tit. de Sponſal. 
& Matrimonio. (y) Covar. Tract. de Sponſal. 2. parte. c. 4. n. 6. dicit tamen honeſtum efſs 
us famina prius interrogetur. Poteſt enim ( inquit ) contingere, quod fæmina requilita à viro 
ut eum acciperet maritum , reſponderet , Accipe tu me prius in uxorem , & tune demum Ego te 
cccipiam in virum; Ac cum vir eamexpreſſe uxorem accepiſſet , peſſet ipſa fæmina illum irride< 
re, as libere refragar ji. ny __—”. 


11. Secondly , albeit the words of the Contract 
properly , or of their own nature induce Spoulals de 
futuro , as © I will take thee for my Wife, &c.] Vet if 
by the Common ule of Speech or Cuſtom of the place 
where the Parties do dwelt , and were Contracted , , . 
they infer Matrimony ; This being proved, the Con- 2 
tract is of that force, That, if either party ſhould ibidem. fz. n. 
afterwards Solemnize Matrimony with ſome other per- Perf 54% 
ſon, yer chat ſecond Matrimony is unlawful, although werf Ste ei 
it were confirmed by carnal knowledge, and proereati- denter Bb. 2 
on of Children () „ 
12. Thirdly , when as the words of the Contract are 1. 
partly doubtful, and partly undoubted ; As [ 7 will not "op 

212 i 3 Marry 


uz 
a «4 


for by theſe words (p), U until the Earth cover mine ( panor in d 


= 
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2 N r ; 
=" one Marry ay other Woman to my Wife , and I do take thee 


Ab. coul. for my Wife , &c. ] howſoever theſe words of the Con- 
Marr. coall. tract [ 7 will not Marry any other Woman to my Wife] be 
men 52-2 doubtful and obſcure , inducing rather Spouſals than 
goal. fecun- Matrimony (a) ; Nevertheleſs, foraſmuch as the words 
Apute cad. following are certain, and do undoubtedly import Ma- 
er 47; N trimony ; In this Cale, the ambiguous words precedent 
one d, are interpreted by the plain and certain words follow- 
add ing, and ſo conſequently the parties are in this in- 
Sf com- {tance adjudged to Contract Matrimony (i); Whereas on 
munen licet the Contrary, if the former words had certainly induced 


ect Spouſals, and the words following Matrimony, but 

Oe” g a 0 . 
pane de Spon- yet doubtfully, then the words following had received 
14.2 a 7- their interpretation of the words precedent , and fo had 
(5) Menoch. 


Trice prz- induced no more bur Spouſals de futuro (c). 

ſump. lid. To : . 
preiump. 3. n. 5. Jo. Baptiſt. Ferretus conſil. 8 6. Idem Menech, conſil. 366. n. 36. ver. quintus 
<aſus. (c, Hoſtienſ. Abbas & P:zpol. in c. ex parte de Sponſal. extra. Bum. ung. 238. Dec. in 


S Juravit.-de Sponſal. extra. Covar. Tract. de Sponſal. 2. parte. c. 4. $.1. nu. 5. in fin. | 


13. Fourthly, albeit he or ſhe had no meaning or 

intent ro Contract Matrimony (for that perhaps the 

Mans purpoſe. was no other but to deceive the Woman, 

and procure her to yield to his Luſt ) yet nevertheleſs, 

whereas the words of the Contract being ſuch as do 

import Matrimony , the Judge is to give no Credit to 

lus or her proteſtation of any ſiniſter or ſophiſtical mean- 

ing, other than the natural propriety and uſual accep- 

42YBofticnl in tation of the words do import (4); and therefore the 
<.keisd. words themſelves inducing Matrimony , the parties ſhall 
1.6e Spout be adjudged thereby to have Contracted Matrimony (e), 
hough (before God) they be not Man and Wife; for 
which is the ſearcher of the heart doth well know 


Panor. ubi ſupra, & Præpoſ. ia dc. ex literis cod. Tit. lib. 2. conſul. Matrimonial, conſil. ibidem 
27 15 : ; 


Spouſals de Præſenti are contracted. 5 8 
their deceit and defect of Mutual Conſent (F), without the ) Panor. in 


5 * * d.c. ex literis.cl. 
which, there can be no Matrimony (g); and therefore, 1 4 Sponfal. 


in his ſight , they are not Man and Wife (5). But mor- ex. ns. & 


N iſe | n 
tal Man cannot otherwiſe judge of Mens meanings, u n 


than by their ſayings (), for the Tongue is the Meſſen- (ge. Tua nos de 
ger of the heart (#); and although it ſometimes delivers 751 mon, 
a falſe Meſſage, yer doth the Law accept it for true, . & DD. 


when as the Contrary doth not otherwiſe lawfully ap- 2 hk 
| ex uterls n. 


pear (). Note DO ll 


Sponſal. extra. Ich. 1. conſil. matr. confil. 6 g. n. 9. 9 L. Labeo. 5. cæterum. ff. de ſapell. 


&4 * 


Legat. (J) prealleg. c. Tua nos. de Sponſal. extra. & ibi Panor. Præpoſ. & alij. üb. 1. confil. 
matrim. conſil. ibidem. 68. n. 9, 10. Silveſtr. Prier. verb. matrim. el. 4. n. 1. | 


14. Fiſthly albeit he or the having Contracted Ma- 
trimony, whether it be by words of the preſent time 
(n), or by words of the future time, having relation ( e. ia. 


to the execution of Marriage (), do afterwards Marry au. Paal. 


{ome other Perſon, yet is not the force of the former () e. er parte. 


Contract thereby abated; but the Party which fo Mar- 2 


rieth another Perſon (the ſame Perſon being diſmiſſed) d. & fl inter 


is to be compelled to Eſfect the firſt Contract (o); Which 2 


Ampliation is undoubtedly true, the Contract being = 
made by words of the — * time, as [ I take” thee — 
to my Wife , and I take thee to my Husband"(p) ]; bur 5 3 
being made by words of the future time, as I will — 
have thee for my Wife | and | 7 will have thee for my ma. 
Husband], howfoeverthe ſame words have relation to 983 4 
the execution of Marriage, the Ampliation doth not aa pe e. . 
pafs without difficulty (), as may appear by the for- .f. Molinz- 
merdiſcourſe of the ſecond Conclulian , (7) unlefs rhe Dag i « n. 
parties had added fome other words expreſſing their vic. de probar. 
preſeat Conſent, as [ 7 will from henceforth, or from = —— 
this time have thee to myWife , Sc. () J. wan Hoftienſ: 
L. quot ſunt ſpecies (r) Supra hoc jpſo..$. (5) Nam tumc eſſemus in —_ 
parte de Sponſal. extra. | 

x5. Sixthly 


| 
| 
| 
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(4) Aicx.conkil. Marry other NVoman to my Wife , and I 11 tate thee 
if 


4" for my Wife , &c. ] howſoever theſe words of the Con- 


Marr. coal. tract [ 7 will not Marry any other Woman to my Wife) be 
mem. do doubrful and obſcure , inducing rather Spouſals than 
Spoafal. ſccun- Matrimony (a) ; Nevertheleſs, fora ſmuch as the words 


Apes, following are certain, and do undoubtedly import Ma- 
e 


Pecin I. ; trimony; In this Caſe, the ambiguous words precedent 
+ arc interpreted by the plain and certain words follow- 
Tran - AT , o : 4 . _ . . . ® 
qui reist banc ing, an ſo conſequently the parties are in this in 


dp. ee com-. {tance adjudged to Contract Matrimony (g); Whereas on 
nem let the contrary, if the former words had certainly induced 


2 — — — 3 
IDLE GuIENntia}s 


Per ol. inc. ox Spouſals, and the words following Matrimony, but 


pane ce Spon- yet doubtfully , then the words following had received 
® = +7: their interpretation of the words precedent , and fo had 
Trad de prz- induced no more bur Spouſals de futuro (c). 

ſump. lid I. 


preiump. 3. n. g. Jo. Baptiſt. Ferrets confil. 86. Idem Menech, conſil. 366. n. 36. var. quintns 


Salus. (e. Hoſtienſ. Abbas & Præpoſ. in c. ex, parte de Sponſal. extra. Bom. ang. 238. Dec. in 
=. Juravit.'de Sponſal. extra. Covar. Tract. de Sponſal. 2+ parte. c. 4. $.1, au. . in fig. 


13. Fourthly, albeit he or ſhe had no meaning or 

intent to Contract Matrimony (for that perhaps the 

Mans purpoſe. was no other but to deceive the Woman, 

and procure her to yield to his Luſt ) yet nevertheleſs, 

whereas the words of the Contract being ſuch as do 

import Matrimony , the Judge is to give no Credit to 

lus or her proteſtation of any ſiniſter or ſophiſtical mean- 

ing, other than the natural propriety and uſual accep- 

Roten in tation of the words do import (4); and therefore the 

Sen kzeriscl. words themſelves inducing Matrimony , the parties ſhall 

1.6c e be adjudged thereby to have Contracted Matrimony (e), 

Panor. n.6- | (before God) they be not Man and Wife; for 

he which is the ſearcher of the heart doth well know 
. Hoſtienſ & | 

Panor. ubi ſupra, & Præpoſ. ia dc. ex literis cod. Tit. lib. 2. conſil. Matrimonial, conſil. ihidery 


27.119. 


Jy_—_—” 


* 
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3 


their deceit and defect of Mutual Conlent( f\,wichour the {f) Panor. in 


d.c. ex literis.cl. 


which, there can be no Matrimony (g); and therefore, 1. d sponfal. 
in his ſight , they are not Man and Wite (H. But mor- extra. ns. & 


tal Man cannot otherwiſe judge of Mens meanings 


DD. in d. c. 
? Tua nos. 


than by their ſayings (), for the Tongue is the Meſſen- he Tua nos de 
ger of the heart (H; and although it ſometimes delivers Ponfat gar. 


( eod.c Tua 


a falſe Meſſage, yet doth the Law accept it for true, . & 18 DD. 
when as the Contrary doth not otherwiſe lawfully ap- Panorin d. c. 


pear 2). 


ex literis n. 


E 
(z) c. Tua de 


Sponſal. extra. Ih. 1. conſil. matr. confil. 6g. n. 9. (&) L. Labeo. 5. cæterum. ff. de ſupell. 
Legat. J) prealleg. c. Tua nos de Sponſal. extra. & ibi Panor. Præpoſ. & alij. lib. i. conſil. 
matrim. conſil. ibidem. 68. n. 9, 10. Silveſtr. Prier. verb. matrim. el. 4. n. 1. | | 


14. Fifthly , albeit he or ſhe having Contracted Ma- 

trimony, whether it be by words. of the preſent time 
(n), or by words of the future time, having relation () e. t ia. 
to the execution of Marriage (»), do afterwards Marry at Ponal. 
{ome other Perſon, yet is not the force of the former (* e. ex parte. 


bog 27 3 5 de Sponſal. ex. . 
Contract thereby abated; but the Party which ſo Mar 2 


ricth another Perſon ( the fame Perſon being diſmiſſed) „ d. c 6 inter 
is to be compelled to Effect the firſt Contract (o); Which & c. er parte 


lib. 1. contil. 


Ampliation is undoubtedly true, the Contract being engl. 
made by words of the preſent time, as [ 7 take thee confilibidem. 
to my Wife , and I take thee to my Husband"(p) ]; bur 559: 


being made by words of the future time, as [I 


*. (?) de. fi inter. 
Ht de Sponſal. ex- 


have thee for my Wife ] and { 7 will have thee for my tn. 


(%) Covar. de 
S 


S * 


Hausband], howſoever the ſame words have relation to gl Kun. 
the execution of Marriage, the Ampliation dotix not aa pane c. . . 


paſs without difficulty (), as may appear by the for- -f. f. Molinz- | 
mer diſcourſe of the ſecond Concluſian , ) unlefs rhe pe ne Tins 


us in addit. ad 


parties had added ſome other words expreſſing” their vir de probar. 
Preſeat Conſent, as [ 7 will from henceforth, or from Ar Mark in 


this time have thee to myWife , Sc. (s) J. 


$. quot ſunt ſpecies () Stpra hoc ipſo... F. (% Nam dune eſſemus za 


parte de Sponſal. extra, 


x5. Sixthly 


mam Hoſtienſ: 
Tit. de Sponſal. 
termiqus d. c. 


-D 
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15. Sixthly,, albeit both the parties contracting do 
not uſe the very ſame words, but other words, yet of 
the fame importance, inducing preſent Conſent; As if 


Gil. exra. n. >, the very fame words firſt uttered by that party (). 
& Prapol, cod. 16. Seyenthly, albeit the one party uſe no words at 
a of all, but ſigniſie his or her preſent Conſent by Sigur on- 
refte Prepoſ. Iy ; As if the one party ſay [ 7 take thee to my Mife, 
ubi ſupra. deſiring if thou likewiſe diſt accept me to thy Husband , 
_ © to receive this Ring ], ſhe receiving the Ring, it is in 
Sponlal. extra. Effect as if ſhe had anſwered [ 7 do accept thee for my 


(x) ——_ Husband 00 1 


inter. de Spom - | 5 2 
fal. extra. (3) Gloſſ. & DD. in c. ultim. de Deſponſ. impub. extra. Lapus Alleg. 5 7. Bap- 
aft. 3 Villalob. verb. Matrimonial. n. 37. Menoch. de piæſump. lib. 3. præſump. 2. 


17. Eightly , albeit neicher the one party, nor the 

other, do utter the words of the Contract, but ſome 

third Perſon pronouncing the words; As if he ſay to 

the Man ¶ dof? thou take this Woman to thy Wife * ] and 

he anſwer [ yea, or I do, or what elſe? ] and likewiſe ta 

the Woman ¶ deft thou take this Man to thy Hausband? J 

and the anſwer C yea ] or [ do ſo] or C whatelſe? J it 

is of the ſame l , ASif the Parties themſelves had 

with their own Mouths pronounced all the words of 

che Contract, and ſaid reſpectively | 7 take thee to my 

n Wife Jand L take thee to my Husband , Sc.] (Y. And 

td Parents of the Childran Contract Matzimony in 
——— Sponlal. extra. Hb. 1. 5. fi quis ita. ff. de verb. obig. & bi DDP. 


ny 
8 
W © behalf 
* 


and approbation. pub. lib. 6.8 ibi 


ſafe Conſcience Marry elſewhere, fo long as the other con. marr. 


party liveth ) (f) ; for proof is not of the Eſſence of Ma. Saad, lden. 


ment of mortal Man (i. As after more at —_ appear: in e. Tur. de 
2 erh in che handling: ol Secret Contracts. 2 
pee inter conbl. Matrimon. lib. 2capbl: 24: U. 23. SR c. ter. xi, © | 


20. (Th Tags Fe : Ampliazion is. „ chat albeir the 


2 %; 3 » ; 


* * . 
_ * — — 
— ; * 8 * 
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—— 


behalf of the Children, though the Children ſay no- 
thing , yet being preſent and hearing, the fame, — 
their ſilence is a ſufficient proof of thete Conſent a) 2 3 


18. Ninthly, albeit che woods of the Contract, nei; Sloſſ. & DD. 
ther of their own natural ſignification, neither yet by © —— = 


common uſe and acceptation n conclude Matrimony (6) ; eri, (vis alm? 


Yet whereas the Parties do thereby intend to Contract vel Place ribs 
2 21 50 


Matrimony , they are inſeparable Man and Wite (c), „ weld, 
not only before God, but alſo beſore Man; in caſe their . — 52 


contrario dici- 
anc aning 1 lawfully * (a)... tur vir ſ vii ue 
| talem mulie- 
rem? vel "path ribi feli? 1 & ipſe dicat, ek ve es] Boic. in. c. ex parte, de Spon= 
fal. extra. (c) Henr. Boic in d. c. ex parte col. 1. (d) Nam quo ad verbs attiner, 


parum refert dummodo de Conſenſu ap pareat. Boic. . ubi ſupra. Summa Hoſtienſ. Tit. de Matrima- 
nee f. DD. in c. p p Av extra. | 


195 Tenthly, albeis its Un Witneſſes of the- 
Contract, yet the Parties having verily, (though ſecret- - 
ly) Contracted Matrimony, they are very Man and FD 
Wife before God (e); neither can either of them with (amb. 


trimony (g); and if ir were, yet their Conſciences ſhall (S c in gn. 30. 
be ag ——— Witneſſes before the Tribunal of the 9255 — 
immortal God (), though it be otherwiſe in the Judg- — 4 


1 1 5 extra. & 1 
t * in. 1. ” 
mg PA e e, e eee ee 
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TIES. 1 12 Contract Matrimony together at one 
inſtant, by Speaking and anſwering, immediately one 
after another; but that lome good diſtanoe of time doth. 


% 
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pals, betwixt the promiſe of the one, and of the other; 
Nevertheleſs the Party whoſe promiſe is paſt , not ha- 
ving changed his or her mind, bur perſevering ſtill in 
the fame Will, until the other Party have likewiſe pro- 
miſed , the Contract is of Equal force, as if they had 
both conſented together, by ſpeaking immediately one 
G Prepoſinc. after another + Marry (t whether, or how long that 
2 Sal Party whoſe promiſe is already paſt, is preſumed to 
extra. & ibi continue or perſevere in the fame mind, is a queſtion 
Cad can not altogether free from Controverlic ; the Solution 
deprocur. in Whereof appeareth in that place where we intreat of 


Sext. Covar. Spouſals contracted betwixt them that are abſent (I. 


Are 21. The twelfth Ampliation is, That when the 


parte, c. 4-n-7- words of tlie Contract are indifferent or equally flexi- 
8 1 — oy 3- ble to the ſignification of Spouſals de futuro, or Nlatri- 
2 n c er mony; In this Cale the Law preſumeth Matrimony to 
pane, de en. be contracted (), except in certain Caſes elſewhere 
£ = 4 fpecified (=). | 
$6. Menoch. de | | 

preſump. lib. 3. tit. 3. in fin. () ſupra. F. prox. 


ny 
22. The thirteenth Ampliation is, Thar albeit this 
word Husband or Wite be not expreſſed, yet is it un 
derſtood;as when the Parties Contract in this Form [ac- 
1 cipio te in meum] accipio te in meam (o) 
60 r 23. The fourteenth Ampliation is, When the Parties 
nor. & Præpoſ are contracted by theſe words ¶ Non habebo aliam in us- 
2 kg orem niſi te, &c. I will not have any other to m 1 Wife 
era. Summa except thee] and [7 will not have any other to my Huſ- 
Sveſtrin verb. und except thee} for, by the Judgment of the greater 
— & part, it is in effect as if the Parties had been contract- 
Villaleb. The- ed by theſe words [7 wif have thee to my Wife | I will 
br. com op. ſave thee to my Husband (p)) which Sentence neverthe 


verb. matrimo- | | : 
num, n. 34. Soarez cod. Theſaur. verb. matrimonium n. 8 9. Jaſ. & Schard. in L actione C de 


tranſact. Mcnoch. Tract. de praſump. lib. 3. præſump. 3. n. 8. ; 
leſs 


— 
bt — 
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leſs (to confeſs a truth) hath a very hard paſſage, being (½) Ante de 

mightily withſtood by diyers Writers of high regard (2), nt ds Zochus, 
by whoſe Opinion, firſt of all, theſe words [ 7 will not n 
have any other to my Wife except thee ] do not enjoy Saalis n. 
this ſenſe [7 will have thee to my Wife (r). I. And fe- r A 
condly, if it were granted that theſe words [Z will not L. a&jone Cae. 
have any other to my Wife except thee] did Fr en- franſaQ. n. 28. 


joy this ſenſe [7 wi have thee to my Wife j, yet ſince it S ; 
is not without doubt and controverſie , whether theſe cunda parte, c. 
words [7 will have thee to my Wife, Sc.] induce Matri- + ** 8 75 
mony (); doubtleſs it cannot but be doubtful alſo , pe- — 9 ou 
whether by theſe words [ Iwill not have any at her to my dt concepta, 
Wife except thee] Matrimony be induced; for if cho n eee 


Fn: ud. am, nee Sponiſan, 
former plain direct words be not Matrimonial, certainly i conrrabe. . 


theſe later indirect and obſcure words are not (). But Tea Eg 1 


concerning this ſecond Queſtion, namely, Whether theſe cy. eu in _ 
words [habebo te in uxorem, I will have thee to my Wife} princip- 0,3; . 


import Matrimony 2? I ſhall not need to diſcuſs, having * 5 7 — 


already uttered my full mind therein: Wherefore it te Summa Ro- 


{hall be more requiſite to return to the former Que- fell. verb. ma- 
trimonium. el.. 


ſtion, and examine what is the true ſenſe of theſe words referens hang 
[ou habe bo aliam, &c.) And whether they induce Ma- De, Auto. ein- 
trimony or Spouſals, or neither? for there be divers O- , le - 

3 - | i | * } 
pinions herein. | | quamvu in 

f | e contrariam 

tandem, cum Panor. deſcendit Sententiam, Anto. de Butr. Alciat. & ali; recentiores , moti per |. ſi 
Sterilis. F. pen. de Action. Emp. ff. (5) ut-pauld ſupe riùs hoc ipſo d. (t) Covar. Tract. de 
Sponſal. ſecunda parte. c. 4. . 1. n. 6, 7, 8. Kc. Elf + : TY | 


2.4. The firſt Opinion is, (as I ſaid) That theſe words (%) Panor. & | 
[Non habebo aliam in uxorem niſi te, I will not have any 2 


- N C. ex 


other to my Wife except thee) are equivalent and all one ot. de 
in effect to theſe words [habebo te in uxorem, I will E 
have thee to my Wife (u)], which words, if the received Schard. & alii 


in L. actione 
C. de tranſact. quorum opinionem communiter approbatam eſſe, Teftes ſunt lecupletiſfimi. Baptiſta 1 
Villalob. & Emanuel Soarez. Theſaur. com. op. verb. matrimonium, ille nu. 34. iſte nn. $9..& Me- 
noch. Tract. de pre ſimmp. lib. 3. preefump. 2. n. 8. * ö | 5 
N N 15 R 
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E 


(x) Przall.cex Sentence be true, induce Matrimony (x). The Reaſon 
parte de d of this Opinion doth chiefly rely upon this adverſative 
communtee (iff, except] for ſuch is the efficacy or operation there- 
o. in c. ex f. of, that it doth ſtill put the Contrary to that which 


E od. goeth before it (y): As if the Sentence going before 


"Auguft. Perous 


4 . Vivius & be an Affirmative, that which followeth is Negative (d); 
Warez. The- or if the Sentence going before be Negative, that 


G e which followeth is Affirmative (a). For Example; ſay 


nium. a Man writeth thus in his Teſtament [I give and le- 


1 queath unto thee all my Books except the Code(b) J, or 
&. b DD. Spie- Contrariwiſe [7 do nt give or bequeath unto thee any of 


_ verb. my Books, except the Code (c)]; In the former Inſtance 
8 1. lem this word C/] following an Affirmative Propoſition, 
Neratius f. de- ſtanderh Negatively; as though the Teſtator had ſaid 
l Rchaft. in My Code I do not bequeath unto thee (d) J. In the ſe- 


L. verum de 


Ves g cond Inſtance, this word (ut) following a Negative 


(a)cpeccatum. Propoſition ſtandeth Affirmatively; as it the Teſtator 


— 2pm had faid [7 do begueath my Code unto thee (e) l. And ſo 


ali. in l cum g. in our Caſe, whercas any Man faith thus [I will not 


A run have any other to my Wife except thee }, here this word 
en g in er. (except) following a Negative Propoſition, doth import 


— oc anAffrmarive ; and fo is in effect as if he had plainly 
tranſact. s | f | 

| + OP ſaid | 7 will have thee to my Wife (J)] 

liquide.F.ujtim-de ff. de pen. Legat. (c) Alciat. in L.Actione.C.de tranſact. n. 2 5. (4) d. IL. nam 
quod. ¶. ultim. de pen. Leg DD l. i. de Reg. jur ff (e) Alciat.in d. L. Actionem n. 2 5.Licet Cn uit)alii 
al que rat iene diſcntiant, ut Pald. in c. cum olim noti; de elect. extra. n. i. Tu vide Jaſin L.2 C de 
bum poſſ. F Schard. in d. L Act. one & communiter Canoniſtæ in c. ex parte de Sponfal. extra. 


2 Anto.de 25. The ſecond Opinion is, That by words above 
ey Cas & recited, Spouſals only, and not Matrimony, is contract- 
parte. de Spo Ed (g): The Reaſon of which Opinion is this, namely, 
La Becauſe by the Civil Law, if a Man Covenant with 
d&manſatns thee not to fell his Houle to any other except to thee (%); 
U 5 ficrilis. C6 fundom.f.de action. Emp. & vend. nec refert quod Juriſconſultus utatur dictione 
[quam] nos loquammr de dictione | niſi,] Cum idem fit I dicere nen vendam domum hanc niſi 
ib & ven vendam demum hanc alii quam tibi] adnotante Laur. Vall. lib. 3. elegan. c. 54 & 
Covar. Tract. de Sponſ. ſecunda parte, c. 4. J. 1. 4 18. = 

| | Tn | Aldeit 


— 
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albeit he ought not to ſell his Houſe unto any but un- 
to thy ſelf; yet neither is he to be compelled preciſely 
thereunto (7), except in certain Caſes (); neither if () Jafin L. 6 
he do ſell it to any other, contrary to his Covenant, is d n f ff 
che Sale thercfore void (J), though otherwiſe he be an- quis Caution. 


ſwerable unto thee for ſo much as thou hadſt intereſt, „ 37-Za in 


not to have been deceived thereby (m): And ſo (to ap- I Ee 
ply our Caſe to his) whereas the Man faith to the de verbob. n. 3. 
Woman [I will have nun? other to my Wife except thee], 7 * OED 
albcit he ought not to take another Wife, yet is he ra- po#t. Par. in a. 
ther to be moniſhed than compelled to marry this Wo- L cum $ qui 
man (») ; and if he do indeed marry another Woman, en | 
_ contrary to his Promiſe , this Marriage (according to (1) L-Stiputari- 
this Opinion) is mot to be diſſolved (), howloever o- GEAR divi- 
therwife the Man be puniſhable propter læſonem fidei( p) cats. & 2 
for breach of his Promiſe (): And this Opinion (even verb obig. 
by tlie Confeſſion of as; which hold the contrary ) C. Se eg, ig. 
doth ſeem very reaſonable (r). As for the fundamental tc: Eg er 
Reaſon wherein the ſormer Opinion is wholly rooted , red: n 12: 
it is thus anſwered: Admit the efficacy of the word ;,, 1 
( 2; ] be ſach, that following a Negative it doth obtain retro vendende, 
the force of an Affirmative, yet this affirmation is not of —— bo 
a preſent Act, but of a future Ability or Poſſibility (s); ( Carol.Mo- 


for confirmation whereof , the Authors of this ſecond lia. in rep. L. 
unic. c. de eo 


F Opinion do uſually alledge two notable places, the one u | 
4 borrowed out of 2 Civil, the other — of the Canon 74 L. e 
=: Law : That of the Civil Law is this; One making his one verke 
Teſtament,and diſpoſing about the Liberty of his Bond- — wie we 
man Onefiphorus, faith thus [ Oneſiphore, [ber ne e/fo , cum injuriarum 
"iſt rationes excuſſerts (t), Oneſiphorus, be not thou free, e . 


— F | „de requili- 
vit. de Sponſal. extra. (o) Anto. de Butr. & Zochus in d. c. ex parte. (p) c. 1. de i 
lib. 5. Provincial. conſtitut. Cant. (q) Stquidem læditur fades, violato promiſſo, etiamſi 7 
 mtervenifſet juramentum. Lindwood. in d c. 1. de pœnis. verb. fidei tranſgreſſ. (r Soria 
Roſel. verb. Matrimonium. q. 3. (7) Anto. de Butr. in d. c. ex parte. & ibi Præpoſ n. 7. Heng. 
Boic in c. de quarta. de preſcript. extra. (e) L. Titia. 5. fin. de manumiſſ. Teſtam. ff & ibi. glaſl- 
| | i= 04 eh 
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En 


except thou diſpatch thine Accompts; ] The Accompts be- 
: ing diſpatched, yer is not the Servant thereby fer at Li- 
— rey berty (z), but in poſſibility only to be made Free ( in 
dart liberzares caſe the Heir will), whereas otherwiſe it was impoſſible 


ex verbs que for him to obtain a Freedom, the Teſtator having pro- 
F pennt e- 


bender. 7. C. hibited the fame, except he made his Accompts (x). 
in d. f. uin. The place of the Canon Law is extant amongſt the 


(x) Bar. in d. 5. a 8 ? | \ 
Aue i. Tun. Rules thereof, where it is thus written, Peccatum non dli- 


de manumil, mittitar, niſi reſtituatur ablatum (y); the Sin is not re- 


Teſta. ff. — mitted, unleſs the thing wrongfully taken be reſtored. 
s 1 Now the thing unlawfully taken being reſtored, yet is 
a&.n. 33. Pec- not the Crime preſently remitted (z), for there be divers 
ks nc. be other things over and beſides Reſtitution, neceſſary to 


Jur. in Sext. s the obtaining Remiſſion (a); ſo that by Reſtitution on- 


verb. Li,] ly, that impoſſibility is cur off, which otherwiſe did hin- 
er the Remiſſion () of the Offence; and that Which! 


Molin. in ad- 
di t. ad Dec. in 


4. L adione. before was denied to be poſſible, as the Cafe then ſtood, 


e peca- js now affirmed for poſſible, the Caſe being altered, 


— mg and the Exception compleated (c): Wherefore it appear 


(z) Phil. Franc. ech by thoſe two Authorities, That albeit the word 


——— c. »;f | following a Negative Sentence, have the force of 
{a) Phil. Franc. an Affirmative, yet this affirmation is not of the Act 


& Peckis ub ir ſelf, but of the poſſibiliry thereof (d). Howbeit , if 
Go © we Will take the pains to view theſe two laſt Examples 
4 rank. n- with a diligent Eye, and 8 them with our Caſe, 
Nu a we ſhall clearly perceive that they vary not a little 
n from this ; for in theſe two Caſes ( beſides other dif- 


4 Peckius in * ferences (e, the Exception is governed by another Verb, 


dem and fo the Sentence is made Conditional (F), whereas 


* — in our Caſe the Exception is governed by the ſame 
Verb, and fo the Sentence remaineth ſimple (g); and 


(e) Aciat. 
Franc. & Pec- 
) Vide Covar. Tract. de Sponſal. ſecunda parte, c. 4. G. I. n. 6. (e) Vide DD. in c. Actione. 
C. de Tranſat. (FI,. in L. ſi eum . qui injuriarum ff. fi quis Caution. n. 26, Alciat. in 
L one. C. de tranſact. Henr, Boic. in c. quarta de præſcr ipt. extra. Covar. ubi ſupra, (g) Al- 
Gat. in Præal. I. actione. & jaſ ac alii in d. g. qui injuriarum. & in d. L. actione. 
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therefore we are not to be removed from © the former 
Opinion by theſe Examples, ſo far diſtant, and ſo ap- 
parently different from this Caſe of ours ( +) . If you (3) xx ſheraris 
will not ſuffer me thus to paſs , but pull me back a- RR 
gain to the Conſideration of the firſt Reaſon and i 1. — 
Ground of this ſecond Opinion 5 and tell, that though nianus de mi- 
you Covenant with me not to ſell your Houſe to any o- genf & i 

ther, except to me; In this Cafe the Exception is po- — 

f verned by one and the ſame Verb (i), and yet never- (% Alciat. in L. 
4 theleſs the Houſe is not hereby perfectly bought ad A 
y fold (4), and fo infer, That when/as the Man faith [7 25. Per 1. 15 

will bave none other to my Wife except thee] and the like- eam 5. qui in- 


* 
it KBs OA. T5 a 2 Ie Nee of: 
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5 wiſe [7 will have none other to my Husband except thee), rum ff 
Y HS. quis Cautionib. 
3 this is no more a perfect Contract of Matrimony , than a. g. & ibi ja. 
? that a perfect and abſolute Sale of the Houſe. I deny RG 
(1 the Argument: For admit a Man do Covenant by di- : , 8 
f rect words, that he will ſell his Houſe to me for ſuch a cohaigdes. de 
4 price and I again do Covenant and Promiſe, that I will 15%: 0s 6, 
I uy the ſame Houſe for the fame price; by this Cove- 3. lf u 1.6 


caution ff n.3 7, 


Wife], and ſhe to him ¶ will have thee to my Hi band, Ji. Woic. in 
this is a perfect Contract of indiſſoluble Matrimony (, rep. L. Mic. de 
as hath been already proyed (). Wherefore ſince ir is . Cn . 


3 apparent that divers words are ſufficient to prove a per- (I] Cover. 
3 tect Contract of Matrimony, which will nor ſüffies for e fron” 


a perfect Sale (o), it followeth,. That if any do reaſon A- e ns. 
ter this manner, theſe words ſuffice not to make the R 
Sale perfect, Ergo they are not ſufficient ro make the Ideas C. 
Contract perfect (p), this Argument is not found. Thus de contrabend. 
a nt "hee - ar Empt. DD. 
we ſee that this ſecond Opinion, how weighty ſoev 2 25 SY 
1. & ſupra d. (mn) c. ex parte de Sponſal. extra. & ibi Panor & czteri- Canoniſt. 1 
de præſump. Lib. 3. præſump. 3. u) ſupra. eod. f. 11. (e) gloſſ. in L. In vend entis C. 
de contrahend. Emp. Iaſ. Aleiat. & alii DD. in L. Servi electione. ff de leg. 1. (g) Vide. CS. 
Var. d. c. 4. H. I. n. 6. & vide ſupra hoc ipſo 5. 11. 153 ee 
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it ſeem at rhe firſt lift, 
the former, it is bound to be the lighter, whether we 
reſpect the Credit of the Authors of either Opinion, or 
ponder the Gravity of their Reaſons. 

26. The third Opinion is, That theſe words [ Non 


halelo aliam in uxorem nift te, & c.] induce neither Mi- 


hne. Ce- grimony nor Spouſals (g, and that for two Cauſes. The 


var. Trac. de . c : 
Spenfal. — Frit is, Becauſe the words are meer Negative, at leaſt, 


. 


« parte, c 4. g. the Authors of this Opinion contend ſharply that they 


1. u. 7. & = p . 122 — ' 
GROSS. be ſo (r), and therefore induce neither Matrimony nor 


Jud. in „ . Spouſals (c). The Argument is very ſtrong ; for if the 
uns agi. Sentence be wholly Negative, it doth not affirm any 


Artic. 1. col.2. $1.; pp = . | g 
is) Covar x thing, and if it affirm nothing, then doth it not affirm 


Balud. ubi ſu- either Matrimony or Spouſals (r); nor is the Antece- 
dent very weak, if the Caſe were to be examined and 


FN. 
begebe diſcuſſed by the only Precepts and ſtrict Rules of Lo- 


8 gick (); for if Cæſar (that I may uſe their own Ex- 
= hy K cept againſt the Turt, he doth not hereby Promiſe , 


vide L.decem- that he will fight this year againſt the Turk (Xx); nor 


5 8 can this Collection be juſtly defended for Infallible: No 
repudiis f. & Man diſputetli except Socrates, Frgv, Socrates diſputeth 
* ban KD only (Y); it being firſt ſuppoſed that ſome Man doth 


ſt) Una Ferſi- 


 culus C yllgi. diſpute, which being a matter in Fact, is not to be pre- 


aer nen eft ex ſumed (z). Marry, this thing being preſuppoſed that 
5% 6/40 ſome Man doth diſpute, if then none elſe but Socrates 
vir refe.con- doth diſpute, it muſt nceds follow then that Socrates 


cladere fu] diſputeth (a); even fo whiles any Man faith, That he 


4) ak will have no Wife, except thee; it doth not follow 


Perieris n therefore he will have thee, unleſs he had firſt promi- 


N e, miſed to have ſome Woman to his Wife (4). The other 


get etiam dia- 


lefaci bec verbs [nm habebo aliam nift te] fic exponunt ¶ Habebo te & non aliam] Verb. Matri- 


num 2.n. 10. ( Covar. Tract. de Sponſal. ſecunda parte, c.4+$.1.n.7. () Covar. 


4.6.1, n. B. verb. nec valet, &c. (z] I. In. bello. g. facti ff. de captiv. Lemancipati C. de Colla 
(#) Cox ar. d. f. f. a. 8. in fin. (6) Covar. ubiſupra. & Hadrian. in 4. queſt. i 2. de 8 
| auſe 


- 


et being equally ballanced with 


ample) do promiſe that he will not fight this year, ex- 
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3 Cauſe of this third Opinion proceedeth from the Con- 
; templation of the Etymology, or proper Signification of 
4 this word [vii] the which is ingendred or compound- 
3 | ed of [wn] and i (c)] and doth properly ſignifie (c) * 
I non, if not (d) ], and ſo theſe words [non habebo all. Inu En cove 
am in uxorem nili te, I will not have any other to my Caution. n. 32. 


Wife but thee] are thus to be underſtood, [aun habebo a- Alciar. in I. 2. 


: , Rione c.d.tranſ- 
liam in uxorem ſi non te, I will not have any other to my 4d. n. 24. Di- 


Wife, if ot thee], which being true, the true Senſe and dona. Coope- 
Meaning is no other in Subſtance, than if the Party had . Ga 15525 
ſaid, If hereafter I ſhall reſolve to lead my life in Ned. Comucop verb. 


4 lock, of which thing I am not yet reſolved , 1 do here [nf] 8 
? promiſe thee, that when I am ſo reſolved, I will have . ee 
2 thee to my Wife, and not any other Woman (e). By (a) gloſf.in l. 


p 8 6 : — 8 Sancinius C. de 
which Promiſe, neither Matrimony, neither yet Spou- 759" Ce. 


fals, are contracted, at leaſt ſimply or abſolutely; & Cooperus 
Therefore if the Party reſolve never to Marry, but ob 2 
lead a ſingle Life until his Death , neither is he to be % n 


A Hijus orations 
urged to the contrary, neither can he be rouched with ſenſum acriter 


the Breach of his Promiſe in this Caſe (f )} To re- e 


turn to the former Cauſe, where it is conſtantly at- a. Sponfal. K. 


firmed, that the words be meer Negative (g). Surely how- cunda parte, c. 


ſoever this Aſſertion might peradventure (in regard of the +3 LEE 


Rules and Traditions of Dialectical Diſcipline ) procure bus audacter, 


ſundry Favourers in Schools and Places of Diſputation, 1 
where ſingular and ſtrange opinions are very plauſible a. 2d Dec. 


and acceptable, eſpecially to ſuch as have a good Con: in c. juravit de 


4 „ : J. : ; 2 t. Nec 
; ceit of their own Wit and Learning ); Yer: in regard — ; abit Spe. 
cul. in Rub. de 
Sponſal. n. 3. (F) Covar. ubi ſupra. & Specul. in d. Rub de Sponſak verb. poſſibile. hb. 2. 
conſ matrim. conſil. ibidera . (g] Covar. Tract. de Sponſal. ſecunda parte, c. 4.4. I. n. 7. 
(5) Audi quæſo Corafrum in Præfat. Tract. de communi op fic ſeribentem, C mw (in¹,eͤ 
epinio quam fit in Scholis contempta, nemo eft qui neſcit; juris namque Interpretes ingenii tan- 
tum viribus confiſi omnium rerum veritatem ſold diſputatione cenſequi wolentes, cem m un em of ini- 
one m maledicus dentibus nunguam deſiuuut laccrare, inde naſcitur groverbium. Cm munt cpinyd- 

ergo falſa, &c. | : | 
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het a conmu- other to my Mie], in this Caſe Iwill not deny the Sen- 
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Lene of the meaning and intent of the ſpeaker (, and in 
— mf reſpect of the tavour of Matrimony (), it would find 


in bd re. Bald. but few Patrons in Conſiſtories and places of Judgment; 


in  Attionem (/) the rather ſeeing the whole Army, even of the graveſt 


C. de tranſ. ct. : | Ne 7 i 
n. 2. and learnedeſt Writers , as well Civilians, as Canoniſts, 


(1) Siquizes do generally defend the Contrary (»); Indeed if the 


cen ul 


Party had ſaid no more but thus | 7 wid not have any 


* Fine de rence to be negative; And it any Man fay thus | there 


cetere, Alunt 


| HotkeaC, o. i move good J, or thus | ve Man may put away his Wife | ; 


Ang. Ant. de Theſe (I confeſs) be meer Negative Propoſitions : But 
Butr. & Fanor, if he do not ſtay here, but ſhall add an Exception to 


* theſe Negatives, and ſay, L here 15 none good but God (v)], 
(-) Jo. And. of ] no Mau may put away his Wite except for Fornic ati- 


ab. pane ex 08 (0) ] , what elſe (in good ſooth) is this but to affirm 


parte de Spon- that God is good; and that a Man may put away his 


fal. car Sum Wife for Fornication ? So in our Caſe, when as the 
ma Angel. Ro- 


&& Siveftrin. Party after he hath ſaid | 7 will not have any other 10. 


verb.Marrimon. #yy Fife | doth not there ſtay , but doth add an excep- 
* 1 tion to this Negative, faying (I wi# not have any other 
Soares. The- £0 my Wife except thee ] this exception following a Ne- 
far. com- 9p. gative Propoſition, hath the force of an Affirmative (D). 
ve mae l And ſo (if we be not diſpoſed to Frowardneſs) it is in ef- 
in L. adio fect, as if the Party had ſaid | 7 will have thee.to*my 
Seife and no other] (9). Vea, but all this is nor ſufficient do 
preſfump. lib. 3. ſatisfie the untoward minds of ſome Perſons, that are 
preſump.3. liv. ready to reply, That although it be ſo, that he which 
r ſpeaketh thus ¶ nove is good but Cod], doth affirm that 
n Marc. c 0. God is good, and that he which faith | zo Mun may put 


27 77 away his Wife except for Fornication ] doth affirm that 
@) Marth.c.19, for Fornication a Man may put away his Wife. This, 
1 * is true {ay they , nou ex propria vi d:ilion's | nift }, Sed 
rinth. c. 7. 5 
(?) Jaſ. & Si- 


chard. in. L. actione C. de tranſact. Panor. & Præpolſ. in c. ex parte, de Sponſal. extra. 40 Sum- 


ma Silveſtrin. verb. Matrimon. 2. n. 10. 


EX 


„ 


* 


— 


* 


* — 


Spouſals de Præſenti are contracted. 927 
ex materid Subjeta & natura rei (r) , not by the proper 2 9 


force of rhis word ¶ hut, or except], but by reaſon of the £1. un 
ſubjected Matter, and nature of the thing. For it is pane, c. 
neceſſarily fuppoſed , ex naturd rei, that ſome is good; .. 4 an 


invenies exem- 


- 


for if none were good, the Devil (being wholly evil) lat now - 


would ſoon marr all (5); Wherefore this being grant - He, ſed 
ed, that ſome is good, Then none being , but Ne. 
God, it followeth concludently, That God is gocd. (:) c. vis 16. 
The like may be ſaid concerning Divorce, where it is pre- J. 2. © Nec 
mirum. 26.9.5. 


ſuppoſed ex Suljectd Miterid, that for ſome Caule the galdus in Ls. 


Husband may put away his Wife; ſeeing then, not for $r. Ce leg. 
% II quad ip- _ - 


any Cauſe, except for Fornication , the Collection is, Gu ang. 
true, Ergo for Fornication ſhe may be put away (7). me fang rer 
But in our Cale (fay they) neither the nature of the thing, np, 


fed nen tam 


neither rhe Subjected Matter doth inforce any necellity #.:4.:7:5u; 


of this preſumption, viz. That he which faith [| 7 wi// «rarar, in d. 
not have any other to my Wife, except thee ] did intend Col Gump 48. 
that he would have ſome Woman to his Wife (2), ings. 
becauſe it may be that the Man in ſo ſaying, did mean 
neither to Marry her, nor any other(x); and therefore o 8 
there is not the like Confequence in this Caſe, as in in 4 dingt. 
thoſe Caſes. To this Objection thus; Who doubteth, 7. 1. ar. . 
but it may be, that he which faith [ Iii, have thee to Sat- ad Pes 
my Wife], doth never mean to have her (y); for ſome in c. Juavit. d& 
Men can ſay one thing, and think the contrary (2. 1 pM 
And fo it may be that he which ſaith [ 7 will not have a- cam pro 
ny other to my Wife except thee ] , doth no more mean inen in 
to have her to his Wife than any other; but this is very 3 
unlikely (a) 4 Seeing then by all reaſonable Conſtruction tential: c. tun 
the Contrary is more probable, I anſiver as doth that —_— 1 
excellent Lawyer, who ( for his manifold Diſtinctions ( dc. Tu & 
fit and ready at every need) can never be ſufficiently ivi Db. 
commended, namely Baldus, writing after this manner 5 5 1 
Opponitur quod dictio | nift ] nil ponit, etiamſi ne gatio præ- crivcas. 
cedat, Solutio, $i mens loquentis patitur tunc pontt ; 2 | 
: | mens 


=; | By what Form of words 


F 


in Las one mens loguentis non patitur , tunc non ponit (S). Its Obje- 
c de tranſacti- . we 
ed ( ſaith Baldus) that this word I nifi, but, or except] 


Cn. N.2, 
0 doth affirm nothing , althouzh a Negative go before. The 
Solution 1s this, if the meaning of him that ſpeateth doth 
ſafer , it affirmeth , if his meaning do not ſuffer , it doth 
not affirm. Now in our caſe his meaning doth not only 
ſuffer this affirmation , but can hardly abide the Con 
trary : Allo ſundry inconveniences and abfurditics would 
(«3 V7 aurem enſue (c); for if his meaning were ſimply not to have 


evitctur a ſar- 


don, © mexs any Wife at all (as is objected) To what end ( I pray 
penn nge. you) did he fay ¶ Iwill have no other ]? But eſpzcially 


1 une ad ; f a wy 
. , Wherefore did he make any Exception, after he had ſaid 


. terpretarue, us I will not have any other to my Hefe]? Verily this Ex- 
vet preprie- ception expreſſed in theſe words except thee | had been 


tate Vero rum 


. wholly Superfluous( / and idle, (e) or rather fraudulent and J 
nam abſu dem deceitful (f). Now tliereſore leſt either the words ſhould 


fl. de bon. liber. i FR 2 | 
Bilan, be accountcd idle (g), in fo weighty a Cauſe , or the 4 


Pomponius Fde meaning deceitful (+) , in ſo favourable a Matrer , it is 
nego. get. probably, juſtly, and charitably collected, That the 
(a)Superfluitatis | F - 

true ſenſe and meaning of theſe words | 7 will not have 


VItium Guam 
| Aae any other to myWife,except thee ] is all one as if the Par- 
— e ty had faid Ti hav? thee to ny Wife and no vther 
leg.1. (z) ]; and conſequently the Sentence is not mere Nega- 
(% Bald. inL. tive. Well, now let us try whether the other Cauſe of 
6. 6 9" PP oz. this third Opinion be worthy of ſuch an Effect. Ir is 4 
fic.Proconſul. f. ſaid that this word [] being formed of % & non 
«ques 9277277 (4)], doth properly fignifie [ /i non (1),if not]; and there- 


Aevent wcerbd. 


f)Sed dclurnen fore the ſenſe of the former words, | 7 wil not have any 


preſumiur.l. other to my Wife, except thee ], is no more in effect, 
co um. CAc do- | | 
lo & ibi DD. 
(g) Nullum verbum etiam minimum debet eſc cticſum, Immò nec Syllaba, fi fieri poſſit , debet efſe 

 Juperfiua. Glofl.in c. ſolitæ de major. & ob. extra. Bald. in Rub. de contrahend. Emp. C. (+) + 
c. Tua nos, & ibi Panor. de Sponſal. extra. (:) imo nen ſelum juriſte , jed & onines N 
aialetiici ita expenumt hujuſmed; verb, inquit Silveſter. Prier. verb. Matrimonium 2. n. 10. 
{&) Alciat. in I. aCtiene C. de tranſac. n. 24 Jaſ. in L. Si eum F. qui injuriarum. ff. Si quis cau- 

| EO, n. 32. Gloff, in 1, Sarcimus C. ce Lonat. Calepin. Cornucop. verb. [ niſi J. 
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S ponſals de Præſenti are contractel. 99 


chan if the Party had ſaid I have not thee to my Wife 
Twill never have any other (n)], which words induce , Covar. 
not Matrimony nor Spouſals, &c. () Whereunto brief. fl <p 2 


1y this is the Anſwer; This word [uiii] is ſometimes pla- 4. f. 1. Adee 


ced in the beginning of a Sentence, and ſometimes it in. in acdir, 
ad Dec. in c. 


followeth a Sentence (o); when it is placed in the be- juraxir. de pro- 
ginning of a Sentence, then doth it ſignifie [ $7 non (p), but era. 
if not 7. and fo maketh the Propoſition conditional (9). Ln Corina 
As for example, if any ſay [/ venero, dabo tibi de- confil. marr. 

cem libras (r) i. e. ſi now venero, except I come Iwill give Sn. ibidem. 
] 4s ]; That is to ſay, [-I I do not come ], or (2m Rub. 
thee ten pound]; I nhat is TO lay, I' not comè j, OI qe Sponſal. ex- 


as the Plalmiſt faith , Dominus cuſtodierit Civitatem tra. verh pet. 
Ie. 


fruſtra vigilunt Cuſtodes (S), i.e. Si non cuſtodierit , c. (e) Bar. Ja & 


Except the Lord keep the City, in vain do the Keepers alũ in L. $i 


eum g. qui in- 


watch, that is to ſay [ if the Lord do not keep, &c. ]: eur * 
ö nria . 
When it followeth a Sentence, then we are to conſider, qus Cain. 


whether it be joyned to another Verb or not (F); if it O Bart. ind. f. 
be joyned to another Verb, then it doth alſo enjoy the , r ih jak 
Signification of [S7 non, if not], as inthe former Exam- n. 26. verb. ſu. 


ple, whereby the Propoſition is made Conditional (), bit Suu ramen 
qui diſtinctio- 


[ non dimittitur peccatum niſi reſtituatur ablatum (x), i. e. nen 1, om. 


Si non reſtituatur, the Sin is not remitted, except the ring hendunt, ut per 


. . Alex. in. d. &. n. 9. 
taken be not reſtored, that is to ſay, if it be not reſtored, & Jaſ. ubi ſu. 


Sc.]: But if it be not joyned to another Verb, but pra u G- 
is ruled by the Verb aforegoing , Then by the Opinion N Bar. i nen 


conſt at, Sentiens 


of thebeſt and moſt Authors, it doth not enjoy the jc 


Signification of L Si non, if not, ] nor maketh the Pro- ſemper precede- 

| ; re, attents rei 
intelle&. in 1. f. ff. de Cond. Demon. Sed nos werborum ordinem rveſpicimus. (q) L. Obli. 
gationum F. Conditio de action. & oblig. Bar. in d. L. Si eum S. qui Injuriarum. ff. Si quis Cau- 
tion. n. 9. (r) Niſi quoties principium Sententiæ eſt, judicat:vum deſderat, ait Laur. Vall. 
lib. 2. Elegan. ſed apud. Bar. N'/# in principio orationis collecatum ſubjuncti us jungitur, ed quod 
nec ut rationale nec ut caſuale, ſed ut conditionale habetur. _ (5) Pfal. 127. ubi tranſlators 


quia niſi conditionaliter accipitur, licet in principio ſubjuntivum anneFit.  (t) Bar. in L. Si 
eum 5. qui injuriarum fl. Si quis Caution. n. 8. (u) Bar. in d. F. qui injur iarum n. 8. vert 


ſi vero. per. 1. fidei commilli. g. ſi fidei Commiſſum fl. de leg. 3. & L. 1. & 2. de In die m addi. 


(x) C. peccatum de reg. jur. in Sext. 


O 2 poſition 
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()Bart.ubi fa- poſition conditional, but ſtandeth adverſatively, eſtabli- 
b Ein tact thing the Contrary, to that which went before it (; 
fac. & #1 2414. So Cirar if the Propoſition afore ing were affirmative, 
Saher rhe Exception is negative; Or if the Propoſition were 
(2) DD. in de negative, the exception is afhrmative (Y, as hath been 
L ade. heretofore confirmed. Now in our Caſe che word , 
5 — except | is not placed in the beginning of the Sentence, 
#. de pen. Log. neither is it joyned to another Verb, but dependeth of 
— * * the former; and therefore it doth not enjoy the ſiguifi- 
e injariaram. cation of [Si non, if not) as is pretended , but rather 
S quis Cantien. Of this word [ preter,or præterquam, heſiddes, or but I im- 
e 7-* plying the Contrary to that which went before (4) ; ef 
DD. in L. 1. F. pecially in favourable Cauſes (4). Thus we may behold 
ce pig action. the Weakneſs of this ſecond Cauſè, and how unworrhy 


bn it is of that Effect, which notwitliſtanding it hath wrought 


fac. in ſome Mens minds, | 
t5  Secns.in- | 
Materia odio. 


Jſ in d. g. qui injuriarium n.3 C. gloſſ. in clem. 1. Geufii. in verb. ficere Bald. in L. Seco. C. ux- 


27. The fourth Opinion is, That if the words be 

conceived after this manner, { 7 will nat hav? any to my 

| Wife, except thee ]; In this caſe Spouſals are contracted 
G&) _— in (c) : But if the words be conceived in this form | 7 will 
Zen Oujus f have any other Woman to my Wife, except thee | , in 
meminic Corar. this Calc neither Matrimony nor Spouſals is contracted 
— _— 440 4 ; The reaſon of which Opinion I cannot eakily.reach 


ec. u. g. . unto; and for ought I underitand this is a diſtind4inn 


av. 6. yes vyichout a ifference, that is to ſay, a little variation in 
fn. * . Te ? 4 " 
e Go Words, but in ſenſe none at all; which words allo (me 


war. i fupr. thinks ) be more pregnant in the later Caſe, where not- 
= Ah withftanding they are condemned for barren and fruit- 
cbt , the Man faith LI will not haue any o- 
— On vey „c. (e) Jir ſhould ſeem thut by exclucling others 
de E piſ dc Clor. 

LI fugitiri C. de ſervis fig. 
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Spouſals de Præſenti are contracted. | I * - 
he dock inchade her to whom de fpeakerh (f): Where- f)Specul in 


as in the former Cafe there is not the like Emphaſis „ geben 


for defect of like words, :alchouph aftrel in the one, cam . 1. 


25101 the other , the words be {ufficient to induce Matri- 2 
mon y, becauſe of theſe words (except thee ) uttered , Guod Wi | 


mulieri dicat 


in both Caſes, the which words ſollowing a negative, Ln babele 


have the force of an affirmacive ( as I have often foretold) 5197 ima | 
and io are as if he had ſaid plainly ¶ I mill have thee induci Marri- 
ro ge G) en deer 
| [| niſi te.] Spec. 
in. d. Rub. n. 4. Summa Angelic. verb. matr: 2. u. 12. in fin. (g) Panor. & Præpoſ- in c. ex 


- parte, de Spouſal. extra. D. in L. actione C. de cranſac. 


28. Fifthly, by the Opinion of moſt who labour in 
the defence of the ſecond Opinion above delivered, II 
the words of the Contract be formed yn che Preſent 
Tenſe, as ¶Nolo habere aliam in Vxorem, niſi te, Iwill, ar ** 
J will nut (now) hav? any other to my Wife, except thee] Speaal-an + 
they induce preſent Matrimony ( Bur if the words be fl. v. 
framed in the Future Tenſe , as || Nox hahebs aliam iz Anto. de Bur in 
Cxorem,zi/tte, I will not (viz. hereafter.) have.any ober B de 
to my N Ife, except thee] hereby Spouſals de futuro, and 5 | algo 
not Matrimony, are induced (); except in certain Ca- ase Span- 
ſes, As when the Parties did before entreat of Natrime- if . £3 
Dy to be contracted betwixt them ; or Where a Ring ne. C de ; 
was given and received in manner as is-accuſtomed at INE: u. 4. 
the contracting of Matrimony -(), or in ſuchlike Caſe — . A 
(m). The Reaſon whereby divers have been drawim in- ex pan. Al- 
to this Opinian, and porſwaded that the words of the in. Cn 
Contract, being framed in the Preſent Tenſe, Matrimo- fac. a 28. | 
dit. ad Dec. in eund. I. i) Specyl. in Ryb..de Sponſal. n. 3. verb, Tecus 2 


ML. 1. col. peu. in civibus dec. in I. actiene C. de tranfac: n. 9 A\Pacunis'Tract.ge, probac. Lab. 1. 
c. 35. n. 65. verſ. mihi. ] Menegb. Tract. d preſump.chb.gpretinggns. Cal. dconſil. . 
(m) Nempe quibus: verba que alias inſpedtd ſua natura non niſi Sponſalia denotant, adbibitis 
quibuſdam Circumſtautijs inaucunt Mairimon um, id quad nm £470 contiugt at roxime rad. 
dimus in ſuperioribus Paragraphs. | Rs 

nu; 
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ny; and being framed in the Future Tenſe , Spoutals 
only are induced, is this; The word [,] fay they, 
following a Negative Propoſition, although it have the 
force of an Affirmative (for thus much they willingly 
dato de hut. confels with us ().) yet doth it not affirm any more 
ee” than is before denied in the Propoſition before going; 
| tra. Capol. d. {© that if in the former part of the Sentence a preſent 
coal. . ol. Act be denied, in the Exception following a preſent Act 
Sian. is affirmed: Bur if in the former part of the Sentence 
* 25. a future diſpoſition or ability be denied, in the Except- 
n on following no more is affirmed, than future diſpoſiti- 
Burr. Cel & On or ability (o). And here I confeſs with them that 
Al:iar. ubi u. they ſay truly (), ſince the Exception is of the nature 
F :-1.5 Of the Rule (): This then being confeſſed on both ſides, 
P) Bar. in LS. 5 
eum $. qui in- namely, That the Exception doth affirm no more than 
juriarum. f. S the Propoſition doth deny; they proceed and ſay, That 
= moron; by words of the Preſent Tenſe a preſent Act, and by 
vertend. & ibi words of the Future Tenſe a future Diſpoſition or A- 
Bale. col: ber bility only, is denied in the Negative Propoſition, and 
n conſequently affirmed in the Exception following (v7). 
eontradicit Pa- Bur here we do not altogether agree in every point; for 
EE e this may be ſafely yielded unto them, that tlie 


parte. de Sponl. s of the Contract being conceived in the Preſent 


extra. n. 8. vel WO 

Prpol. eod c. Tenſe, as [Nolo habere aliam in xorem, niſi te, I will 
A | 

% Dec. Cag- not (now) have any, except thee } a preſent Act is here 

nol. & Hieron. denied in the Propoſition, and ſo a preſent Act affirmed 


Franc. in I. 1. 


d Reg. jus tf in the Exception (); yet when as they challenge fur- = 
(r) Specul. in ther, That the words of the Contract being framed in 1 
Rub. de Spon- the Future Tenſe, a future Diſpoſition or Ability only is 3 


-_ x > underſtood, This is not to be yielded unto them for 
er panede found or certain; fince it is ſure , that divers words 
Sponl. cura. ( hereof { habebo ] I will have, is one) which albeit 


Ccapol. d. con- 5 
&. 1, Adde they be formed in the Future Tenſe, yer nevertheleſs 
Matrimonium 2. q. 10. (s) Præpoſ. in d. c. ex parte n. 8. Bar. Bald. & Alex. in L. Si eum $.qui 1 


injuriarum ff. Si quis caution, Silveſt. Prier. verb. matrimonium. 2. q. 10. ö 
N ; lave 


conceits concerning theſe words ¶ non habebo aliam iu 
T xorem, niſi te, I will not have any other to my Wife , ex- 


Sponſal. 2. parte. c. 4. H. 1. n. G. & Menccb. Tract, ce præſump. lib, 3. præſump. 3. n. 3. 


<. 


— 


Spouſals de Præſenti are contrafted. —_ - 


have the force of che Preſent Tenſe (2); and though [uon ha- 2 Supra hoc 
. bebo] ſignifie ¶ will not have hereafter ],yer this [hereafter] MID X 


is not a Year hence, nor a Month, nor a Seven-night,nor c. ex literis el. 
a Day, nor an Hour hence, but immediately and e 1. & in c. ex 


ly after the ſpeaking of the words, without any diſtance 7 aa | 
or intermiſſion ( at all; like as if the Party had ſaid (% ab. ö 


nullum apponi- 


[ from henceforth , I will not have any other to my Wife, fur ge, — 4 
except thee ]; and therefore ſince the Exception affirm- uin, dcbetur Pa- 


eth no leſs than was before denied (x); It followeth, vor. in d. c. ex. 
parte n. g. in fin. 


That by the ſormer words thus much is affirmed, at ö 


leaſt in effect, though not in ſound, [from henceforth 7 deinurilStipula 
cedere diem 


will have thee for my Wife ] , which words verily in- f 
duce Matrimony , not Spouſals (y); and fo it is not nit 2 


material whether a Man ſay [ nolo habere, I will not ( Bar. & alij: 
in L. actionem. 


have] in the Preſent Tenſe, or | non habebo}, in the Future & {oct 


Tenſe. And if there were any difference, yet our Dec. & Cagnol. 


Language conſidered , theſe words | 7 wi or 7 wil not * . - de Reg. 


are no more pfoper to the Future Tenſe, than to the Pre- 7 i ex parte 


ſent (); and therefore being indifferent, ought rather to 6s 7 er- 


be referred to the Preſent Tenſe, in favour of Matrimo: {! ) Siquidem. 


ny (a). [ wolo habere- 
7 | | | & habebo] (at- 
tento neſratis linguæ idiomate ) eiſdem prorſus verbis exponuntur , [ 1 will have | Silicet [ nolo 
habere & non habebo, I will not have] ſine ullo temporis diſcrimine. {a) Menoch. de præ- 
ſump. lib. 3. præſump. 3. in fin. Lapus Alleg, 56. Præpoſ. in d. c. ex parte. n. 7. in fin, 


29. Thus having ſuryeyed the ſundry Opinions and 


cept thee ] Ireſt and ſtay with the received Opinion (5); © 2 
Concluding, that they import thus much, I mill lu ve thee 4% fing. pre. 
to my Wife-) ; which Concluſion allo (as J take it) hath pot in . - 


- 3 : ede 
place, when as the Parties inſtead of the word I ui, ex- Part es 


ceyt] do uſe ſome other exceptive words, as | prœter, am fatetur Co- 
var. Tract. de 


„uam 


1 
F 
* 
£ 
1 
2 
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» 
— 


er gu am præter quam (c : Beſites, than but], ſayin g for Ex- 
EE Aden in ample, [7 will have none other to my Wife, except thee, or 


L.Sieam$. than ther, or but thee ] ; for hereby alſo is fignified [I 
qui injuriarum. i have thee tomy Nie (d)]: Which words being mu- 
ff. Si quis cau- | i * . 

tion.& genera- ually uttered by either party, induce Matrimony (C). 
liter DD. in I. | | . | | 
actione C. de tranſac. (d) Saltem attente cemumuj. loquendi uſu, cui onnine ſtaxdium eff, paſſ. 
poſita verberum proprietate. Præpoſ. in d. c. cx parte de Sponl. extra. n. 7. per. c. ex literis el. 1, 
cod. Tit. (e, Panor- inc. ex literis el. 1. de Sponf. extra. & ibi. Nræpof. & ali; & in c. ex par- 
re cod. . | | | 


30. Now at laſt let us give place to the Limitations 

of the former Rule, which ſaich, That when the Parties 
. do Contract themſelves by words of the preſent time, 
or by words of the future time, having relation to the 
Execution or Subſtance of Matrimony, uſals de præ- 
ſemi (being in ſubſtance Marrimony ) are thereby con- 
tracted; of which Rule, theſe be the Limitations which 
do now approach, marching one after another. 

371. The firſt Limitation is when Children are Con- 
tracted together by words of preſent time; for albeit 
they ſay thus, [7 take thee to my Wife, and I take thee 
to my Husband |; This by Interpretation of Law is not 

( eue. $.1. Matrimony , but Spouſals (f); Albeit, alſo they did 


de deſponl, thereby intend to contract Matrimony (g). By L Ch-/- 


ag. Jen I here L underſtand them which have paſt their In. 
cum Gloff, ibi. fancy, but have not as yet attained to lawful years 


Gem. n en for Marriage (5); for during Infancy neither Matrimo- 


—— ny nor Spouſals can be contracted (i). 


de quibus Henr. | 22 5 
Boic. in c. 2 nobis de deſponſ. impub. extra. & Hoſtienſ. Summa Tit. de deſponſ. impub. F. & 


qua Sponialia. (+4) vide ſupra. 5. 7. (i) c. 1. de deſponſ. impub. in Sexe, L. In ſponſal. 
el. 2. ff. de Sponſal. | 


32. The ſecond Limitation 1s when the one Party is 
of full Age, and the other a Child, which are con- 
tracted together by words of the preſent time , for this 

# Contract 


f 


| general and wicertain that the meaning of the Parties 


— 


— | —_y 
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= ho RES 
* * — 


Comma 15 Qot Marrimor „but only Spouſal de 7 


ro as if they were both uldren (. 224 ee 
33. The third Limitation is, when theſe 9 of 8 bree 
the preſent time are uttered in Jeaſt or Sport, for ſuch & ſupra $. £. 


wanton words are not at all obligatory in fo ſerious a 3 
matter as is Matrimony C. 5 2 


34. The fourth Limitation is, when the words be impub.Reperto- 


meer negative: As [7 will not have auy other Woman to rum Nic. Malis 
my Wife, and LI will not have an 2 other Man to . 


His land, ] or LI will never forſake thee, ] or LIT will gations . 


ne ver fail thee (m); | tor neither Noize, neither Aan . 47 15 _ 
mony, are hereby induced. | 


& J. illud ff. de 
35. The fitch Limitation is, ' whereas ah words be { J jure jur.aUegan- 


ti tamen focum 
cannot appear : For Example, theſe words; L Do tibi 1 
fidem (i), I give thee n Fatth, J Nau aum tibi defici- e fed 
am (o) ] 4 will never fail thee, I Quo animo es Vis me — 
habere ? ] What chear ? Wilt thou haue m (p)? } Or dicabirer, Lib. 

thus, LI, ever J marry, I will marry thee (q), | with a 20005 4 


hundred ſuch like Inſtances ſtanding afar o and hang- ibidem 34-0. 


ing in nulilus, which infer neither N nor Spou- 11. 


ſals, without {peci ial Circumſtances, whereby it may be Z — 0 


known, that the Parties did thereby mean and intend Gal. ſecunda 


ro contract Matrimony or Spoulals (1). | = * 


7. in princ. 
Angel. de clavaſio. verb. Matrimonium el. 2. n. 12: in fin. Summa Sitveſtrin. verb. — 2.9.13. 
Summa Rotella. verb. matrim. F. 5. verſic. quid ſi dicat. Lib. 1. conſil. matrimonial. con- 
fil. ibidem 5. n. 8. (e) Silveſt. Prior. verb. Matrim. 2. q.13. p) lib. 2. conſil. matrim. 
conſil. ibidem 5. n. 8. (q) lib. 2. conſil. matr. conſil. ibidem 14. in princ. H conſil. 5. b. 1. 
Cr) lib. 1. conſil. matr. congl. idem 6 o. n 16. Hear, Boic. in c. an de deſponſ. im- 
Pub. extra. * ante finem. | 


36. The ſixth Limication {nor dune the ung is (5) Præpoſ in c. 


when the Parties do uſe theſe or ſuch like words Bilbo er parte de 


tibi nomine Matrimonij (, T drink to thee in token of * — 
ibi non induci Matringenjunp, 1 conſuetudo (nguit) interpretatur, quod { Hoc, bas inauc a: 


Matrimonium, 


1 


* 


. 


XX boſe n 
9 eee. an. ROM er ts 
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Marriage,] and thereupon both of them drink ; by this 
©) VidePrz- alone Matrimony is not contracted (72). ' 
113 37. The ſeventh Limitation is, when the one Party 
c. Aretationes. doth promiſe ſimply, the other conditionally : For Ex- 
So im ample ; the Man faith [7 tate thee to my Vite, ] the Wo- 
Toe Aaken, . man anſivereth [7 take thee to my Hausband, if my Father 
dem limitans. conſent ;] this is a void Contract (%, unleſs the Conditi- 
— on were unpoſſible or unhoneſt ; for then it is otherwiſe (x), 
f. de verb. ob- aS appeareth in the next Paragraph. | 
3 38. The eighth Limitation is, when the one Party 
Gl. =” doth promiſe under one Condition, and the other Party 
parte, c. 3. 5. . under another Condition. For Example; the Man faith, 


_ Done. I take thee to my Mife, if my Father conſent,] and the Wo- 


fin. de cond. man faith, [7 take thee to my FHusband, if thou wilt give me 


P. err. & in 100 l.] Here is neither Matrimony nor Spouſals, but a 


1 Ee. Void Contract (). 
defis . 39. The ninth Limitation is, when the one Party 
(9) Imol-Ro- dotli anfwer with ſome further quality or addition im- 


— pertinent to the Queſtion. As for Example; the Man 


$6 qui fim- faith, Vis eſſe T/xor mea? Wilt thou be my Wife » ] The 


— * Woman anſwereth, [lo, & quicquid vis, I will, and 
(z) Lib.1. con- whatſoever thou wilt beſides ;) for hereby neither Matri- 
uw. marrimonl-mony nor Spouſals is contracted (2). 


60. n. 16. poſt 
Rom. in Rub. de Arbitr. 


40. The renth Limitation is, when the words ſigni- 
fying the Eſſence: or Execution of. Marriage, and being 
conceived in the Future Tenſe, do follow 3 words 
which naturally or properly import no more but Spou- 
ſals de futuro To L will __ thee, and I will ee 


(s) Panex. in e. for my Fife (a) :] for howſoever theſe words [7 will hold, 


ex Fete thee for my Wife) being uttered alone induce Marrimo- 


n. 7. in fin. 


Specul. in Rub, de Sponſal. n. 7. Mcnoch. de præſump. lib, 3. præſump. 3. U. 4. 
| | 8 ay 


1 


es è⸗ß”»—ʃ); 
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—_— 


—_— 


ny (4) ; yet following other words of another nature, 2 ud 1 
3} they are deprived of their own proper virtue, and as u. & ivi pz. 
7 Acceſſory they undergo the nature of the Principal (c). nor Prapoſ. 

1. The eleventh Limitation is, when the Parties do a 3 „ 
promiſe that they will contract Spouſals together, for cia f. de vino I 
L as yet Spouſals are not contracted (4): And as he which *ritic. vel ol 
1 romiſeth that he will acquit, hath not yet acquitted (e); — 

3 ſo they which promiſe that they will contract Spouſals, præſump. 3. n.4. 
naa ve not as yet contracted, howbeit the Parties are . 

3 bound in this Caſe to accompliſh their Promiles (F) „ verb. Spouſalia. 
Y otherwiſe they are puniſhable for not performing the 0 Boer. det 


3. in princ. Ti- 
ſame (O. raquel. de Re- 


ti act. Conven- 


* tional. ad finem Tituli. n. 52. fol. (lib. mei) 380. () Covar. Tract de 8 |. prima par- 
1 te, c. 4. in princ. () c. 1. de Sponſ. duorum extra. Melchior Kling. Tract. de caul. matrimo- . - 


nial. fol. 5. 


2. The twelfth Limitation is, when the Promiſe is 
not mutual: For Example; the Man faith to the Wo- 
man [7 tate thee to my Mife,] but the Woman doth not 
make the like Promiſe to the Man; or contrariwiſe, the 
doth promiſe Matrimony, but not he : This being a lame | 
or halting Contract, is not of any force (H). (b) Prepol.in 
43. The thirteenth Limitation is, when there is ſome du Ten 
5 bk | impediment, wherefore the Parties cannot be mar- lib, 1. confi. 
ried together, of the which we ſhall entreat here- —— _— | 
after (ij. | "we K lib. © 
44. The fourteenth Limitation is, when as the Con- n. 1. & confil. 
tract being made by words of the Future time ſound- fn 
ing of the Execution of Marriage; as [ 7 will have thee 
for my Wife, and I will have thee for my Zusband,] the 
Parties do afterwards marry elſewhere , conſummating 
the ſame by Carnal Copulation , for then by the Opini- © Corar. de 
on of divers, the ſecond Marriage holdeth (&) , unleſs 2 


addic. ad Dec. in c. Juravit. de probat. extra. 
Fx” the | 


? b 
We” * 1 


e 


. 


— 


— 
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as the words be very pregnant, having ſome further 20d. 
(!) Martin tion, as | 7 will from henceforth have thee, &c.(!)] 


ge r 45. Finally, Albeit they which do Contract Spouſals 


Sponſal. $. quot de prefenti, be very Husband and Wife, in reſpect of 
ant ſpecies rhe Knot or Bond of Matrimony , ſo that it is not law: 
(6) Comet ful for either of them to marry elſewhere, fo long as 


— —_ >. e. they now live together (m) ; yet do not theſe {ils 
& Inver ge Spon- e all the ſame effects — in England * 
— = Matrimony ſolemnized in the face of the Church doth, 
Felin. in Rub. Whether we reſpe the Legitimation of their Children, 
de Fs or the Property which the Husband hath in the Wite's 
— po ie Goods, or the Dower which ſhe is to have in his Lands 


Sn. ne matr.lib. (o); of which Effects we ſhall have better opporruni- 


2 confil-ididen ty to deliver our mind hereafter (p). 


24. n. 2. Me 
chior Kling. 8 : | 
Tra. de Cauſis Matrimonial. fol. 7. Schneidwin. Tra. de Nuptiis, fol. 18. n. 4. Covar. Tract. de 


ſecunda parte, c. 7. in princ. ) Perkins Tit. Feoffments fol. 40. (o) Perkins 
ubi fupra. Cui velim adjungas Rebuff. in L. pronunciatum 9. matrem familias ff. de Verb. Signif. 
& Cor ar. Tract. de Sponſal. ſecunda parte, c. 7. f. r N ( infra eadem parte, F. 17 


SECT. MI 


Of the Form or Manner of Contracting 

Simple and Conditional Contracts, and 
thoſe alſo which be referred to a 
Day. 


1. Q Econdly, Spouſals be either pure and fimple, or | 
referred 70 a day, or Conditional (a). Pure and (% g. one 

ſimple Spouſals are ſo called when as the Parties do ab- Inftiturde verb. 

ſolutely promiſe Marriage each to other without interpo- lig. Lancet 


; a * 8 Inſtitut. jur. can. 
ſition either of Condition, or delay of Time (5), ſo ib. 2. c G 


that both Obligation and Action is thereupon forthwith Sponſal. c. fient- 
engendred and born, whereby the Parties are imme g. K t e. 

diately bound and linked together, and are alſo com- nor. Sπẽ m⁰m⁰r + + 
pellable to ſolemnize and conſummate the promiſed molten nde 
Matrimony accordingly , at the inſtance of either of * 
them (c), unleſs the Party convented ſhew lawful Cauſe 6) Schneiden. 


to the contrary (4). fc: 3 „ Tract. de Nope. 
2. Concerning the Forms of theſe pure and ſimple i- Wh? 


Spouſals, and how they are co is particularhy per es de cont _- 
deſcribed in the two former Paragraphs (e), their fund r : 


ent place (F), and thither I refer thee. 18 
. 0 4% * | Signif. & Lan- 
cel. ubi ſupra, (e) Schneidwin. ubi Panor. in d. c. ſuper eo. Covar. Tract. de 


ſecunda parte, c. 3. n. 2. (a) Lancel. Inſtit. Jur. Canon, Lib, 2. Tit. de Sponſal.& intra f. 2 4 
(e Supra 5. 10.&F. 11. () laffa 5. 17. | 


3. Spou- 


* 
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3. Spouſals referred to a day are ſo termed, when 28 
the Parties do refer the Contract or Marriage to a fu- 


Oc deu de ture time, without mention of any Condition (g); For 
Example, the Man ſaying to the Woman [I do promiſe 


Sponlal. extra. 
omnis In(t:- ö | 
gn qr? thee to Marry thee at Whitſuntide next ]; and ſhe an- 
5 6.1 {wering, and | 7 promiſe to Marry thee then, Sc. (h) ]; 


de ation. & dee theſe kind of Spouſals, two Rules are to be 
ublig & L. ce- | | 
dere de verb. remembrc 1 

Sig. ff. & ivi | 

DD. (+) DD. in d. c. ficut. Lancel. lib. 2. Inſtitut. jur. Can. Tit. de Sponſal. 


4 The firſt is, that the one Party cannot effectual- 

ly convent the other for Marriage, until the time pre- 

2 od yu - fixed be expired (i); Inſomuch that if the Parties do 
de verb. oblig. as Within a Month , or within a Year; Yet until that 


Ene of, 9494 Month, or that Year be expired, the one Party cannot 


0 circum- | 
—.— # eftectually convent the other (e), much leſs when they 
_— te- promiſe to Marry together after ſuch a time, can any 

anni, : 4x 5, ; 

mus Fade: Action be m in the mean time (/). 
hinc ixſpicitur | +: | 
caput ann. ( L. qui hoc anno ff. de verb. Oblig. 5. pen · Inſtitut. de mutil. Stipul. (H 
Nam in Stipulatiene ex die, Aclio interim non oritur, fi Ripe credamus, in L. ita Stipulatus.ſf. 


de verb. oblig. n. 84 3 


F. The other Rule is, that if he or ſhe do not let or 
Cm). ficur. de hinder the Marriage at or within the time appointed; 


oy _ the {ame time being paſt , he or ſhe by whom it doth 
eum ftetir, &c. not ſtand, and wherefore the promiſe was not accompliſh- 
Covar-rrat.de ed, is from thence at liberty to marry elſewhere, as 


Sans date freely as if the former Spouſals had not been (n). 


c. 5. n-. 8. 
22 : 65. Againſt which Concluſion there be divers ſtrong 
cb vp. Objections (), but this eſpecially ; Say that 7 do Co- 


in. de. cut. venant to pay unto thee x |. at or before the Calends of 
the next Month, at which time I am ready to pay the Mo- 


ny, and do indeed tender it accordingly , but thou canſt 
| not , 


covenant to be Marryed together within à certain time, 


Fg: nn % 3 e 
3 2 5 2 =; 
2 


Sum; and in this reſpect Tam ſtill ſubject to be ſued for in d. C. fcut. 


Simple and Conditional C ontracts, ; c. 111 


not, or wilſt not receive it: Albeit in this Caſe it doth 
not ſtand by me, wherefore I do not pay the Mony at 
the time appointed, and ſo do not incur the penalty 
in that reſpect, Vet I am not hereby acquitted from | 
payment of the principal (o): And the reaſon is, becaule © *- Cle | 
when I promiſe to pay ſuch a Sum at ſuch a time, Is. .nl. 
promiſe two things, ( th: one the payment of the Mo- iim 
ny ,. the other at the time: appointed (27); And fo 122 22 
though ] have ſatisfied my promiſe in reſpect of the time, Bar. & Baldus 


yet have I not performed my promiſe in reſpect of the (© pans 


— 


the principal, notwithſtanding the lapſe of the time pret- 9 egg 5 


cribed (9): Even ſo where the Man faith to the Woman, un e e 
or ſhe to him, [ 7 will Marry thee at or before ſuch a day], aolo & cont. 
here two whings be promiſed (r) , namely Marriage re-, | 
ſembling the Sub/tance of the promiſe (s) ; and time (be- 4 Ef 3 2 


ing as it were an accident or quality of that Subſtance) Z in diem. 
oblig atione, 


(7) ;- And therefore although this be lapſed , yet doth the % 
other remain {till to be accompliſhed. This is that ſtrong e- . 


Objection, in the anſwering whereof, if we ſhould be- fo FRG. 


hold the manifold and intricate Solutions of the Wri- Arn se. 


rers (%, wherein, whilſt they ſtrive amongſt themſelves aue diem pete 
by contradicting one another, each of them doth ſeem * KOEN LY 


to overturn his fellow, and all of them ro tumble toge- v Sg n.0, 
ther by the Ears (x) , the Sight of this their Tumult /mmo iden ui 


would be much more wonderful, than the rehearſing LS "ey 


their ſeveral Aſſertions and Arguments could be profi- ex die, & ett 
: | com. op. teſte 
Graſſ. Theſaur. com. op. F. legatum q. 43. n. 5. quicquid in Contrarium ſtatuat A L. ĩta 
Stipulatus. de verb. oblig. (t) Sans nemo neſcit , quod tempus non eſt modus vel in ducendæ, 
vel collendæ obligationis L. obligationem fere. F. placet ff. Card. in d..c ſicut. op. infra. © (u). Gloſſ. 
in d. c. ſicut. que tripliciter ſolvit , aliter tamen ſolvit. Jo. And. aliter Hoſtienſ. aliter Card. aliter 
Anto. de Butr. Panor. Præpof. & aliter Henr. Boic. (x) Truffas eſſe ſolutiones gloſſe dicit 
Anto. ipſum tamen, inmentem gloſſie reintidere teſtatur Præpoſ. Panor, autem varia de hac q. 
ſcribi per. DD. refert , cui etiam ſolutiones gloſſe non admodum placent , ut que non funditus ob- 
Jectionem tollunt , nec conveniunt inter ſe legiſte in L. qui hoc anne. ff. de verb. oblig. pre cr. 
 Feris. autem Bartolum venenatis dentibus acriter mordet. Zafing.in d. I. 


— 


t W 
e Ag 
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3. Spouſals referred to a day are ſo termed, when as 
| the Parties do refer the Contract or Marriage to a fu- 
(g) c. eur de ture time, without mention of any Condition (g); For 


e N Example, the Man ſaying to the Woman [I do promiſe 


. omnis Initi- 


tut. de verb. fhee to Marry thee at Whitſuntide next ]; and ſhe an- 


— ſwering, and I promiſe to Marry thee then, &c. (0) ]; 


de action. & Nev rs theſe kind of Spouſals, two Rules are to be 


ublig & L. ce- 
* remembred. 


Sig. ff. & ĩdi 


DD. ) DD. in d. c. fcut. Lancel. lib. 2. Inſtitut. jur. Can. Tit. de Sponſal. 


4 The firſt is , chat the one Party cannot effectual- 
ly convent the other for Marriage, until the time pre- 
(#) L. cedere ff. fixed be expired (i); Inſomuch that if the Parties do 


de verb. Sig. 5. ichi l 
ae covenant to be Marryed together within à certain time, 


omnis Inſtitut. n 42 5 : 
de verb. oblig. as within a Month, or within a Year; Yet until that 


Hime of, 9494 Month, or that Year be expired, the one 10 cannot 


vulgo circum- 
en they 


debes in Ene te- promiſe to Marry together after ſuch a time, can any 
2 Action . in the mean time (/). 


caput anni. (&) L. qui hoc anno ff. de verb. Oblig. F. pen · Inſtitut. de mutil. Stipul. (4 
Nam in Stipulatione ex die, Aclio interim non oritur , ſi Ripe credamus, in L. ita Stipulatus.ſf. 


de verb. oblig. n. 84 


F. The other Rule is, that if he or ſhe do not let or 
e ficur. de hinder the Marriage at or within the time appointed; 
Sponkal. cr. the ſame time being paſt , he or ſhe by whom it doth 


eum teri, &c. not ſtand, and wherefore the promiſe was not accompliſh- 


1 ed, is from thence at liberty to marry elſewhere, as 

Io < 5.n.8, freely as if the former Spouſals had not been (). 
6. Againſt which Concluſion there be divers ſtrong 
che vp. Objections (v), but this eſpecially ; Say that 7 to Co- 
in. de. cut. denant to pay unto thee x |. at or before the Calends of 
the next Month , at which time I am ready to pay the Mo- 


ny, and do indeed tender it accordingly , but thou canſt 
| | uot, 
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4 not, or wilſt not receive it: Albeit in this Caſe it doth 


not ſtand by me, wherefore I do not pay the Mony at 

'F the time appointed, and fo do not incur the penalty 

1 in that reſpect, Vet I am not hereby acquitted from | 
| payment of the principal (o): And the reaſon is, becauſe l. S 
= when I promiſe to pay ſuch a Sum at ſuch a time, Is. ;.cumGlog. | 
promiſe two things, ( th: one the payment of the Mo- ividem. | 

ny ,. the other at the time appointed (ↄ2 ; And fo pe neared 


though J have ſatisfied my promiſe in reſpect of the time, Bar. & Baldus 
(9) d. I. Celſus 


Z yet have I not. performed my promiſe in reſpect of the 

1 Sum; and in kX reſpect — "till ſubject "46% ſued for is dle fe. 
the principal, notwithſtanding the lapſe of the time pret- r) Ard. I. 
cribed (q) : Even ſo where the Man faith to the Woman, Com pg | 
or ſheto him, | 7 will Marry thee at or before ſuch a day], dolo & cont. 
here two vhings be promiſed (7) , namely Marriage re-, „„ 
ſembling the Subſtance of the promiſe (g); and time (be- 2 4 wes 

ing as it were an accident or quality of that Subſtance ) 2 2 mp 

obligatione, 


(7) ;- And therefore although this be lapſed , yet doth the, Henk Ry; 
other remain {till to be accompliſhed. This is that ſtrong & 28mm 
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5 

; 4 
V Objection , in the anſwering whereof , if we ſhould be- M 
"Ba . : . : 3 . are 

1 hold the manifold and intricate Solutions of the Wri- . * 
5 ters (#), wherein, whilſt they ſtrive amongſt themſelves awe diem pets. 
1 by contradicting one another, each of them doth ſeem {Aint un 
. to overturn his fellow, and all of them to tumble toge- h Sga. 1e. 
Þ ther by the Ears (x), the Sight of this their Tumult me aden ui. 
4 4 "ris eſt 1 eti am ſi 
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would be much more wonderful, than the rehearſing e fa 
their ſeveral Aſſertions and Arguments could be profi- er die, & et 


| com. op. teſte 
Graf. Theſaur. com. op. F. legatum q. 43. n. 5. quicquid in Contrarium ſtatuat Ripa. in L-. ita 
Stipulatus. de verb. oblig. (t) Sane nemo neſcit, quod tempus non eſt modus vel inducende , 
vel tollendæ obligations L. obligationem fere. 5. placet ff. Card. in d. c ficut. op. infra. © («)-Gloff.. 
in d. c. ſicut. que tripliciter ſolvit , aliter tamen jolvit. Jo. And. aliter Hoſtienſ. aliter Card. aliter - 
Anto. de Butr. Panor. Przpof. & aliter Henr. Boic. (x) Truffas eſſe ſolutiones gloſſe dicit 
Anto. ipſum tamen, inmentem gloſſie reincidere teſtatur Præpoſ. Panor. autem varia de hac q. 
{cribi per. DD. refert , cui etiam . ſolutiones gloſſe non admedum placent , ut que non funditus ob- 
Jectionem tollunt , nec conveniunt inter ſe legiſtæ in L. qui hoc anne. ff. de verb. oblig. pre c. 
 Feriss autem Bartolum venenatis dentibus acriter mordes. Zaſius in d. J. 1 5 
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un | 22. ee. there = reed to /ol, 3 book — ra A \ lapſe of time 
i 7 8 er n OTY * JE IA i 
| Vliſhrnenc = 95 12 the — 1 0 = 
| > Bog fame (2) ; diſſolution cale it do - 
1 *. mine the 'ork any di {econd : ſet down 
po or he 5 et 
5 EIS 4 doth not * * Parties: 1 che time be or tO K- 
_ 3 n. would 2 e of any 1 notable 
de Spon Now 1 form? we nave t t is 
Dorer. leite the pert me, Precept 
'F 15 i Pen- 0 fol wn determine the fa d (5) ; The firſt thing 
Fa fra. parte L aiſh and d to that en in reſpect of ſome it 18 
2. l eerd. dx ton rs delivere is appointed in lone, then it 
1 1 Precc 55 hen the time is 8 rhe Parties a Suat ot the 
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45 . bo | v WM 3 4 le 
ws in di c venan is to 8 6 . by the | 
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[1 ö = x ny One . cipal Debt 18 N Party Were K have been Per- 
e Proper the Prin how ſoever the | as by him to ch n the time 
'F 9.7 pa- of 1 whatſoe verw (4); Bur whe 4 per- 
; (ce) . 1 {arisfied, - reſeribed ( 5 be mud 'Y h 
. = ed ar the time p of 1 then is it _ = 
; . Inftt- : nred in . in o 5 Coy L 1 
tx Jr Can. S appo e 83838 , in l 
= Tc A2 — * down . 218-15 the one P preberibed , the = 
1 f (a) L. * ed to and the time by {er | 
Et eee d, is thereby 9 
& ibi Bart. A f he Cov A a not ſtan , liſhment | 1 
Laren, other Party "fon as the t Man promiſeth 5 2 
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| Anco. i 2 for Ye Mor at Tuch * 5 chis locuer = 
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_ tended that U Rcantce, 
1 Condition, v 


otherwiſe 


e 


0 if 
- 6, of . 9 
— n n 
* 1 " . 
> . * 
ome e. 2 wm 1 D 2 
8 mg N o S — os 9 
N 2 8 e 
> | e 
7 4 oe 
. mn 
— 0 7 
F _ r 
e e 
2 
* 


. 
+ r 
cc 


Simple and C onditional C ontracts, 


). | 
own to ſollicite the accom pliſhmene of 8 pm | 


a perfe? Contract, and then the Bond is nor diſſol. cur. Covar. 
ved by the only lapſe of time (59. metimes again a Pan- 
it is ſet down to ſollicite the beginning of a new e 56. 
| Ter be... 
it is diſſolved by lapſe of time (7); for thereby either S facit I. 
Party doth thew his unwill ingneſs to proceed to — 


and {imple Spouſals, and afterwards appoint a diem. Fe | 


ſolved by la ple of time agreed on afterwards (4): but _ 2 
Von at the very firſt, the time was concluded upon, Wecem 2 


and fer down by both Parties, whereunto they referred ( ) Panor. in 
| d. c. ſicut. in fin. 


* the Woman, wherefore they were not married at (H ita c- 
the time pointed, being hindred by ſome caſaal MEANS, "uluir Panor. ur 
or by ſome third Perſon , whether in this Caſe be the 9 2 | 


| (2) Dom. Antan. in d. c. ſicut. & ibi Panor. gui hanc ſecundam T, A — 
clariorem, & weritat; mags amicam laudar. Covar. Tract. d prima par 
(») de hac J. Anto. de Butr. in d. c. ſicut. & ibi & 
Henr. Boic. & Præpoſ. in d. c. ſicut. 3 


howſoever the time prefixed be det 
though the impediment do excuſèe 
for not marrying at the ** 
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22 — 
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(2) Cardinal not diſſolve the Covenant ( a); wherelore. the impedi- 


Præpoſ. ubi ſu. ment ccaſin . 2 | 3 
NN g, they are to marry as ſoon as convenient 
Re 6 iy they may (7, unleſs ſome other cauſe, beſide the 
* ormer impediment, or lapſe of time, do withſtand the 
in d. 1 22 {ame (s). And here note, That if the Parties do pro- 


n. . in fn. ac · miſè to marry together in ſuch a Month, or at ſuch a 


cede une Feaſt, as [in the Month of May, or at the Feaſt of St. 
conramac. extra George, Without fay ing next, ] it is to be underſtood. of 


_ E abelt the next Month of May, or at the next Feaſt of St. 
„. George, unleſs the contrary do appear (Y 


Q, 27. G1. 


(% velwif 7. Conditional Spouſals are they which be neither 


"Hp 54 2:7 ſimple, nor referred to a certain day, but whercunts 
preſenti con- ene qualley is annexed, or wherein {ome event is ex- 
Prellect, 


traxerit d. c. whereby the ſorce or e fect (4 ) of the Con- 


* 


&) L. | 
Ga, ff de to my Wife if thou wilt give me 100 L (y) J or | 7 do 


gh 2 . take thee to my Wife if my Father ſhall conſent, &c. () 
Nee ate fo By which Examples we may perceive , That nor only 


; "5M qui tract is ſuſpended (x). For Example; | 7 wit take thee 


Fender L. Spouſals de futuro, but Spoulals de preſenti may be 


= 8 contracted conditionally (a); and although in the later 
& ibi Alciaz. Caſe the words be of the preſent time, yet have they 
Revue kcal not their effect preſently ,' nor before the event of che 
(x) Schneid in. 1. 3 | * | 
tiisfol.2 7. 5. 34. | | | 

(7) c. de illis. de Condic. appoſ. extra. (x) c. ſuper eo. de Condic. appol. extra. (a) Pa- 
nor. in d. c. ſuper eb. m g. & in d. e. de illis. n. 2. (6) Panor. in d. c. ſeper. n. 5. & ibi Pr pot. 
n. 2. Scincidwm: Trad. de Nap. fol. 27. n. 34. Covar. Tract. de Sponial. ſecunda parte. c. 3. n. z. 


Ib. 1. oon. im. conſil. ibidem 64. n. 9. 


2 2 8. Vet do not all manner of Conditions ſuſpend the 
855 Hear. Boie Contract, or enforce an expectation of the event there- 


Ct Of (c); for in ſome Cafes the conditional Contract is 


Cn reputed ſimple, and hath its preſent force, as if no Con- 
Summa Hofti- dition had been expreſſed ; and in ſome Caſes the Con- 


enſ. in —— dition doth utterly deſtroy the Contract (4): Wherefore 


c. C. quz conditio Covar. Tract. de Sponſal. ſecunda parte, Paragraphis 3, 2, 3- | 


— 
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that we may know when dhe event of the | Condition — 
IJ is to be ed, when not; and likewiſe when the 

E | Condition doth deftroy the Contract, when not; we 
+ muſt obſerve theſe Diſtinctions. Conditions therefore, 
$ are either of that which is paſt, or preſent, or to come: 

1 Conditions of future things be either ſecretly under 

1 ſtood, or expreſſed; the expreſſed are either neceſſary, | 

4 impoſſible, or poſſible; poſſible be either honeſt, or un- 

I honeſt ; unhoneſt Conditions are either againſt the Sub- Oe 1 

J ſtance of Matrimony, or not (e): As in this little Table cen 

4 which I have made for the help of thy Memory is de- $Specie? v 

4 ſcribed | off apud Sum- 

3 727 | mam Foſtienſ. 

1 ö 22 ; | | in Rub. de 

A Sponſal. extra. qui triplicem ibidem diviſieuem conſtituit, prima autem Conditionum di viſio hær 72 _ 
Y Alia (inquit) eſt tacita, alia expreſſa. Alia de praſenei, alia de pnæterito, alia de fu; C : 
4 hee eſt aut poſſibilis, aut impoſſibilis; impoſſibilis rurſus. duplex, de pure (que +. turpis dicitur) AI 


& de Fafto, Secunda were diviſie eſt pelſibilium, que funt vel-poteſtative, vel caſuglet el mi- 
tr. Trrtia denique (quam tradit) diviſio eſt, hujuſmodi Cunditio vel eſt honeſta & poſſibilis , vel 
2 inhoneſta & impoſſibilu ; vel heneſta & impoſſibilis ; wel inhoneſts & poſſibilis ; quæ amnes i v1. 
c 5 debitur ibi perluſtrare poteris. Et quidem hanc tertiam Hoſtienſ- di viſſonem DD. fere ones proſe. 
4 quuntur , ubicunque de queſtione hie propefica agitur, ut Henr. Boic. inc. fi Conditiones, de Cen- 
| dic. app. extra, Melchior Kling. Trac. de Cauſis Matrimonial. fol. 73. cum ſeq. Schneidwin. de 
1 Nauptiis, fol. 27, 28. Covar. Tract. de Sponſal: ſecunda parte, c. 3. & nounulli alii, Ego autem 
77 hanc noſtram diviſienem e magu perſpicuam, & veritati magis amicam ſuſpicer : Sed ſuum cut. 


neceſſary 


honeſt 0397736 5 wt 
to come poſſible | againſt the Sub- | 


2 I 
Fe 

” 2 
* 


9. Conditions referred to that which is paſt or pre- 
ent, do not ſuſpend the validity, nor defer the effect 
of the Contract, but do preſently either confirm or 
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(die. make void the ſame ( f ). For Example, I wil have. 


3 es thee to my Wife if my Father be living, or were alive 


L. cam ad prz- within this Month, Sc.] The Father being alive at the 
Wiko time contained in the Condition, the Contract is pre- 


. af. & Dec. + : | 

Hay L cum ſently good, otherwiſe being dead, the Contract is pre- 
ad —— ſently void (g): wherefore theſe kind of Conditions, 
(234. L In- > 3 . 

G pb. Which be referred to the time paſt or preſent, are impro- 
Henrie. Boic. in perly called Conditions (VJ. 

L. fi conditione . Me | 

de condie.appoſextra-Hoſtienf.Snmma eod. Tit.$.quot Species. Iaſtitut. 5 pen. de verb.ab. () Covar- 


Tract. de Sponſal. ſecunda parte, c. 3. F. 1. n. 9. per d. L. Inſtitut. ff. de condic. & Inſtitut. in fin. 


$ pen. Inſtitut. de verb. oblig. 


10. Secret Conditions are theſe, and ſuch like; [S/ = 


1 .us voluerit, If God will ; Si vixero, If T ſhall ſhall live; 
(i) Nigel. Sz potero, If 1 ſhall be able(3);] and they be called Secret 
Jace:4-$-15- Conditions, becauſe they are evermore /ecre:ly intend- 


ed, though they be not expreſſed (); and theretore 


7 \ Arch. in e. ether in this manner, [7 do take thee to my Wife, I will 


unic.de Sponſal. Fake thee to my Wife ;] and the likewiſe, [7 do rake, or J 


in Sent. in fin. i tate thee to my Hushand,) without expreſſing any © 


vide Jo. Olden. 


Topic. legal. l- Condition, nevertheleſs rheſe aforeſaid Conditions, [ If 
 coabauherics- God will, Tf T live, If I may by Law, Cc. ] are always 


re, ſeu prejudic. 


ubi enumer at 


ſecretly underſtood, and yet nevertheleſs they do not 


xx. zacizarm make the Contract conditional, nor ſuſpend the force 


cen din or effe thereof (HY, which Concluſion is undoubtedly 


exempla. 


Fu ic true; whereas theſe Conditions are not expreſſed , but 


Arc extra underſtood (m). Indeed if the Parties ſhall expreſs theſe 
ce Jure Jur. Ol- 
8 queſtion, whether the Contract be Simple or Condition- 


decauſis matrE al (); wherein whether Opinion is to be preferred, ſhall 


Ben g be ſatisfied (God willing) e re long (0). 


Henr. Boic. iu c. 


i Condit ones. de cond. app. extra. (m) Archid. in d. c. 1. de Sponſal. lib. 5. n. 1 2. Hear, Boic. 


ubi ſopra. Summa Roſell. verb. matrimonium. . in princ. (n) Id quod manifeſtum eſt per Gloſſ. 


& DD. in c. unic. $ ultim. de Sponſal. in Scxt. Silveſtr. verb. matrimonium 8. ꝗ. 14. verb. Septim. & 
per Covat. Tact. de Spanſal. ſetunda parte, c. C. 5.2. n. 4. (o) Infra hoc F. paulò poſt. 


II. By 


* 


3 4 
8 28822 


de Sponſal. lib. when the Parties do contract Matrimony or Spouſals to- 


Conditions in their Contracts, then it is not without 


— — 


E imple and Conditional Contract, &c. 


— — 


x1. By neceſſary Conditions, I mean thoſe whereof 
there is an infallible natural Cauſe, by force whereof 
the Effect mult needs follow (): and theſe Conditions (2) Sichard. in 


; | Rub. de Inſti- © . 
do not ſuſpend the Contract, nor make the ſame Con- t. & ſub. C. 


ditional (q) ; and therefore if the Parties do mutually a. 7. 


WE 45 . 0% Hear. Boic. 
promiſe Matrimony, F the Sun ſhall riſe to morrow ] Lys 4 


it is as if they had /tmply promiſed (7). But if the jones. de con- 


words of the Contract be referred to the time of the dic. appoſextra. 


event of the Condition, then is the Contract Conditi- _— Ir 
onal, and the virtue thereof in ſuſpence until the Event que onde. 
do come, notwithſtanding that the ſame be inevitable; eb. Ws + 


ntrabo. 


as when the Contract is made thus, [f, and when the c Melchior. 
Sun ſhall enter into Libra, Sc. (s)] or thus, [ If, and when Kling. Tract. de 


my Father ſhall dye (t)]; and fo it is in caſe the Event coal mari 


be certain; but not by reaſon of any natural Cauſe, as dnal HoſtienC. 
{If Au ichriſt. ſpall be born (u): I the Condition be Panor. & Præ- 
conceived Negatively, under an impoſſible Condition, as P&P. 


IF thou ſhalt not touch the Skies with thy Finger; T appoſextra. .- 


it is in effect as if the Parties had contracted fimply (0 Hear. Boic: 


without any Condition (): The Reaſon is, whereſo- 2 
ever the Affirmative is impoſſible, there the Negative is appoſ.extra... - 
a 7 50 872 | #1 9 Cora. Frack 
arcefſary (Y | ot  Sponſ..ſecunda. 


parte, c. 3. f. 


* 


2. m. 1 1. & in hoc caſu locum habet Gloſſ. in d. e. per tuas. quam ſequuntur Jo. And. & Dom. Anta. 


( JaC in Ii mpoſſibilis. ff. de verboblig. in fin. quem citat Covar. Tract. de Sponſal. ucrum dies 


iſtius Cenditienis ( fi Titius moriatur ef incerta nen ſolum quando, ſed etiam an ſit extiturs. 
Nuum Titius poteſt nan mcri, dum vivant contrahentes, Quo ft dies fit incerta an & quando ſit 
vent ura, Contractus eſt Cenditionalis, Ia quod fatetur Cardinal. in d. c. per tuas de cond. app. in 


fin. () Covar. Tract. de Sponſal. ſecunda parte, c. 3. G. 2. n. 1 l. in fin. polt Adrian. q. 17. de ma- 
trim. CG) Minſing. in S. fi impoſſibilis. Inſtit. de inutil. Stipul. n. 8. (5) Bar. in limpoſlibilis, 
ff. de verb. ob. & Minſing. ubi ſupra. ;: | | 


12. Impoſſible Conditions ( in this place) are they (2 $- impoſſbi- 


a e lis. Inſtit. de ĩnu- 
Whereunto Nature is an impediment, that they cannot cilbus Scipulac 


be accompliſhed ; as F thou [halt touch the Sties with Mining, in $. 


thy Finger ; If thou ſhalt drink up all the Water in the FRF das Foy 


Sea, Oc. (l. Theſe Conditions are in favour of Matri- giruead. o.3. 


S565 DL. 6 | | 4 mony 


„ I ——— Gb 


| fopra. Cui continuit Hadr. in c. de matr. quæſt. 6, 7. 
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mony, urterl rejected and void, or as if they were not 
(a) c. ſi Condi- at all Cy ( a), and ſo the Contract qualified 
cones & © therewith is nevertheleſs reputed pure and ſimple (5), 
Somos He. Which Concluſion. is very true, the impoſlibility being 
ex: Rub. de naturally perpetual: But if the impoſſibility were not 
Deu ever from the beginning, but did ariſe in proceſs of 
Re, Fer. time by ſome accident, then is not the Condition void, 
e DD. but maketh void the Contract; as when the Man and 
e en the Woman do Contract Spouſals or Matrimony toge- 
65 Panor. in d ther conditional l , [Tf their P arents ſhall 2 _ 
nl Parents being already dead, and ſo impoſſible that they 
Mins 5 ſhould give any Conlem thereunto ; for in this Caſe the 
vore Matroone- Contract 15 void, notwithſtanding: the impoſſibility of 
dens frowe the Condition (c); which thing is the rather received , 
1 * more agrecable ro the Truth, whereas the Parties 
: _ 21 4 h | cake. P nts at the 
impoſivits e were then ignorant of the death of their are 
1 n time of the Contract (4) ; for where the Parties are per- 
alir axonces. ſuaded that the Condition is poſſible, although in truth 
Hate, Schu the fame be naturally and perpetually impoſſible, YET 18 
— it not rejected, but doth make void the Contract where 
Ui, f With it is qualified (e); and therefore if the Parties, be 
2 ing perſwaded that the Stars of Heaven do ſometimes 
—— fall down to the Earth, and there melt away, do Con- 
in her ga n tract Matrimony together conditionally , If ſeme Star 
— oY 5 do fall from the Sky to the Earth before ſuch a time] this 
Jas auzem m.. Contract is made void by this impoſſible Condition (V, 
woes ale, becaule the Parties did nor otherwiſe intend to Contract 
2 4 E. Matrimony, nor yield their Conſents (but in Caſe this 
—— Caſe, which they thought poſſible) did come to paſs (O, 
atuit, videree | 

r „ Ferentem ibelli mei) 142. Tit. Condition (c) of. in c. 
neu 1 . e ee = de Sponſal. ſecunda parte, c. Ar. 3. in 
—— be ib de-condic app. extra. n. 4. (4) Ita diſtinguit Jo. And. ut refert Præpoſ. 
_—_— facit L. Servo manumiſſo. ff. de cond. indebiti, nec diſſentit Covar. d. c. 3. 5. 2. n. 3. 
9 poſſibilis videretur. (e) Covar. Tract. de Sponſal. ſecunda parte, ie 
in L. impoſſibilis ff. de verb. oblig. () Covar. ubi ſupra verb. fi enim. (g) Corar. 


without 


BY 


c. Tua nos. de Sponſ. extra. 


— —— —— —— — ——ñ——ů— ͤ ij — ht — 


Simple and Conditional Conracte, &c. 


* - ow 2 — — * RE. 1 ee — thus 
— 


wichout whicly Conſtnr true Matrimony is never Con- 


tracted (H. And ſo where two contract Matrimony [ 1f (% LNuprias. 
their Parents ſhall conſent] it ſeemethi that they did not f. de Reg. Jur. 
otherwiſe intend to marry, but in caſe their Parents mg * . 
ffrouldd like and allow thereof ( 1): Howbeit if the Par- Sponſal. extra. 
ries, when they” did mutually promiſe Matrimony con- % £ en. 


ditionally, if rheir Parents ſhould: conſent, did know die. app. extra. 
they were dead, and fo could not conſent , then is the & ibi Prapoſ. 


Condition void, not the Contract (H, unleſs it appear Naar r 


to be the meaning of the Parties, by expreſſing an im- fecunda parte, 


pottible Condition, not to yield their Conſents, but to 7 2 * 
dally the one with the other; for in ſuch a. Caſe ever- adde. ad Spe- 


more the Contract is of no force, for want of true mean - cul. de condic. 
appoſ. litera (d) 


ing and perfect conſent (I). cite L. mula 
9 | | ff. de condic. 

& demon. & Bar. in L. 1. de condic. & Inſtit. ff. col. 2. Covar. Trad. de Sponſ. ſecunda parte, c. 
3. . 2. n. 3. verb. quod ſi in futur. &c. ( Præpoſ. in c. ſuper eo. de Sponſal. extra. n. 4. per. 

12. The Sum of this that I have here delivered (that 

I may make it ſomewhat plainer) is no more but a Rule 
and three Limitations. The Rule is, That impoſſible 
Conditions are rejocted. The firſt Limitation is, Wien 


the impoſſibility ariſeth by ſome accident. The ſecond, - 


when the Parties did believe the Condition poſſible. The 
third, when they had no meaning thereby to Cont rat 
themſelves, but to delude either the other! MWhere unte 

a fourth may be added namel 7 when: as'the impoffi. | oth 
biliry indureth only whiles che Parties are alive together: 

As if the Man ſay, [7 contract Matrimony with thee, if 

thou ſhalt come to my Funeral or Burial ;) or thus 7 will | 

marry thee, if thou do not diſcloſe ſuch a ſecret , ] with ® EIS 
Conditions, becauſe they are againſt the Subſtance of l — 1 
the Act, nor can be fully accompliſhed whiles the Parties parte c. 3. f . 
are alive, reſiſt the Nativity of the Bond or Obligation, * , n. 


and fo make void the Contract (m); neither doth o_ — 
Ls '. | 
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nal Copulation thereupon enſuing betwixt the ſaid Par- 
ties, beget the preſumption of Matrimony betwixt 


(s) Corar. poſt them in this Cale () 
bh neceſſary nor impoſſible, but being placed in the midſt 
berwixt both extreams, are indifferent either to be, or 


en Summa Ho- not to be (o). Theſe poſſible Conditions, (if they be 


ſtienſ. de cond. honeſt withal, (that is to ſay) not againſt Law, nor re- 


dr condirio. Pugnant to good and wholſome Manners ) do ſuſpend 
Sichard. in Rub. the Contract (), ſo that, in the mean time, the Par- 
— inſtit. x = ties contracting Spouſals or Matrimony, under any ſuch 
ELL _— Conditions, are neither bound, nor ſuable, until the 
Tract. de cauſ Condition be extant (9. For Example, | 7 will contradt 


— Marrimonial. Matrimony with thee, if thou wilt give me 100 l. (r)]; 


652 Sc Ul. or thus, [ 7 do contruct Matrimony with thee, if thy Father 
22 1 4 ſhall conſent (5), | depending the Condition ( that is to 
& 3b; — ſay, until thou give 100 l. or until thy Father conſent) 


Card. Panor. there is neither Obligation nor Action, either for Spou- 


. 11, als or for Matrimony ( t). And albeit in the ſecond 


& c. ſuper & Example the words be uttered in the Preſent Tenſe, yet 


ibi DD.Schneid by means of the Condition thereunto annexed , the 


Nuprits fl +7. force and efficacy of the Contract is ſuſpended, until 


1 Kling. the event of the Condition (#): For if we will ſpeak 


Trad de ant properly, Matrimony is not contracted, but when the 
fol. 74. C. ſub Conſent is pure and without Condition , as well as pre- 


ondirione. & ſent (x) ; Wherefore I cannot chuſe but think that t 


$. ex conditi- did plainly err, and wander far from the right Path, who 


- nal;. Inſtit. de 


verb. oblig. L thought and taught That preſent Conſent, albeit 
— f. | Conditional, did forthwith induce Matrimony , not- 
oe 5 withſtanding the Condition were not as yet extant ( y ); 
(r) c. de illis. | | P 

de cond. app. extra. ( 5) c. ſuper eo de cond. appoſ. extra. (t) Summa Hoſtienſ. in 
Rub. de cond. appoſ. extra. F. que conditio. in princ. Schneidwin. Tract. de Nuptiis, fol. 27. n. 34. 
d. c. ſuper eo. & ibi DD. (u) Panor. in d. c. ſuper eo. n. 5. & ibi Præpoſ. notab. 6. () Co- 
var. Tract. de Sponſal. ſecunda parte, c. 3. n. 3. & facit L. actus legitimi ff. d. Reg. Jur. (y) unic. 
in d. e. ſuper eo. & Specul. in Rub. de condic. appoſ. extra. n. 2. | 


and 


14. Poflible Conditions are thoſe which be neither 


Sg imple and C onditional Contracts, &c. | I21 
and contrariwiſe, that their Opinion is guided by the 

ſtraight line of Equity and truth , who do that 

the words, being conceived in the Future tenſe, (as in | 
the former Example ) neither Matrimony, neither Spou- 
fals is contracted , before the accompliſhment of the | 
Condition (z) ; and that the words being framed in the () tnnoe. in c. 


Preſent tenſe , (as in the later Example) they have the 1-4e cond ap- | 


force of Spouſals only (a), or rather not ſo much (), until 1 


the Condition be extant; Indeed, the Conditions being illis. & Henr. 
performed, then are the 


- 


e they Spoulals in that Caſe, and Ma- de n 
trimony in this (c): Whereby we may gather two Rules ir. 


concerning thole kind of Contracts, The one, that de- () Fanor. in e. 


pending the honeſt poſſible Condition, the Contract is —ͤ— 

tuſpended (4). The other, that the foreſaid Condition er n.7, 
| being performed, the Contract is then purified , or as if (. Corr. 
no Condition had been expreſſed (e). Either of which rwa © Ge u. . 
rules hath two ſeveral Limitations thereto belonging. per text. inc. i. 


F. ultim. de 
| Sponſ. in Sext. 
(c) Innoc. in c. 1. de condic. appoſ. & Henr. Boic. in c. {i Conditiones. cod. tit. extra. Covar. 


tract. de Sponſal. 2. parte. c. 3. nu. 2. (4) Innoc. in. c. 1. de cond. appoſ. extra. c. de illis. & 
c. ſuper eo. cod. Tit. & ibi Panor. & Præpoſ. Hoſtienſ. Summa Tit. decond: appoſ. F. quæ Condi- 


tio. Schneidw in. Tract. de Nuptijs fol. 27. (e) d. c. de illis. & 6. ſuper eo. & ibi DD. L. pO- 
tior ff. qui potiores in pig. hab. c. fraterintatis. de frigid. & malef, extra. 3 


15. The Limitations of the former Rule are theſe ; 


Firſt when the Parties after they have contracted Condi- 


tional Spouſals de præſenti, or de futuro, do before the h c. per . 
event of the Condition know each other Carnally, for de condie appoſ. 


r they are deemed to have gr oth 


renounced the Condition; and preſently to yield their 20 Menoch. 
mutual Conſents to Contract and conſummate pure and — nee 


perfect Matrimony (f), which Concluſion is diyerſly prel 1. Covar. 


both enlarged and reſtrained (g); as when we ſhall en- :ra&de Spon. 
treat of the effect of carnal Copulation more plentiful- F 
ly ſhall appear (7). Wia 57. 


R 16. Se- 


£ 
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16. Secondly , when the Parties, after the Conditio- 
nal Contract, do ſimply , or without any Condition 


deemed to have renounced the Condition ; and are pre- 
ae (ently joyned in ſimple Matrimony , as it no Conditi- 
— "ny on bad been before expreſſed (7). 


gloff. c. de lis. Firſt when the Condition was infringed , before it was 
de deſponſ.im- 
O 


on * ment following is not regarded (): For Example; the 
(&) 


—— bur afterwards upon further adviſement- their minds 
condic. appel. being altered, they become willing, and do now yield 


re-eſtabliſh the Matrimony before diſſolved by their diſ- 


2 ſent (): Albeit ſome Writers ( but without ſufficient 


raquel. in d. g. Warrant I fear) do hold the Contrary, in caſe the Par- 
— wn ties do ſtill perſevere in their former purpoſe, until their 


mo . 
' Clavaſ.in thereunto (m). 
Summa Angel. | 

verb. Matrimo- | 


Silveſter. Prier. verb. Matrimonium el. 3. n. 4. verſ. tertium. in fin. 


1 the Condition doth Contract pure and perfect Matrimo- 
2 ny with fome other Perſon : This ſecond Matrimony 
__ ſimply contracted , is not overthrown by the ſucceeding 
Accompliſhment of the Condition of the former Con- 


eig tract (H: For Example; a Man and a Woman do contract 
ultim. de Spon- Lf | 

fal. in Sext. & ibi DD. gloſſ. in c. per tuas. de condic- appoſ. extra. & Panor. in c. {uper co. cod. 
tit. n. y. & facit.cqurmrvis. de reſcrip. in Sext. Præ poſ. ind c. per tuas. n. 7. 


Ma- 


expreſs their mutual Conſents by words of the preſent 
time, fit for Matrimony ; for in this Caſe alſo they are 


vera. & ibi 17. The Limitations of the ſecond Rule are tfieſe; 
- pub. exrra. & compleated, for being once infringed , the accompliſh-- 


. - Parties having Contracted Matrimony | zf their Parents 
verb. Signit ſhall conſent ] , So it is, that their Parents do firſt diſſent, 


extra. ns. their Conſents thereunto , this new Conſent. dorh_ not 


unwilling Parents do at the laſt yield their Conſents 


nium. cl. 2. in tertio impedimento. m. 2. () Cardinal. in c. ſuper eo de condit. appoſ. extra. 


18. Secondly, when as one of the Parties depending, 
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11 


Matrimony conditionally, [ If their Parents ſhall canſent 
thereuxto | before which Conſent the Man doth, with- 
out any Condition, contract perfect Matrimony with 
another Woman, after which Contract the Parents yield et 
their Conſents to the former Contract: In this Caſe the * 2 


ſecond abſolute Contract, doth prevail againſt the for- onde. appoſ 


* | extra. n. 7. & 
mer conditional Contract (o). ni: 8 
Schneidwin. 


Tra. de nuptijs. fol. 28. Summa Roſella. verb. Matrimonium el. 5. verl. quid fi quis, 


— 


19. Againſt this Limitation it is commonly objected . 

That a Condition purified is underſtood to be retired 

back again, to the time wherein the Contract was firit 

made ; and to be of force , not ex m—_— but ex tunc, 

that is to ſay , not from the time of the actual perfor-,,,. - 
mance of the Condition, but as if it had been even 46 Wt 
then accompliſhed at the very beginning (p); or rather f Sf h- 
as if the Contract had always been pure and ſimple quuroungue, = 

| ce acquir. hæ- 
2 | 1 4 1 — 4 
dic. de teito. 


UE _ Mil ff. (4) Gloſſ. in c. per tuas. de condic. appoſ extra. Reuſner. tract. de Cauſis Matri 
7 | nial. conſil. 2. n. 40, & 41. Socin. Jun. conſil. 3 5. n. 2. vel. i. n W 


3 20. To which Objection, this is the read) Solution. 

3 Thar the purified Condition is then ſuppoled to be reti- 

23 red backward , when as the Caſe in the mean time is 
not altered, nor the way ſtopped, or the paſlage Is. 

dred (r) ; But in our Caſe the way is intercepted , and — 


the return letted by means of a perfect Contract, ſub- fn & ibi Pre. | 


ſtantially made; and finiſhed during the imperfection E 


of the former Contract (6), by force whereof the ac- tat. 5. 1. fl. 

&c. quamvis de reſcrip. lib. 6. () Nuippe, quia pendente Conditione, actus non dic. nereſſa- 
rio perfectus g. quod [i penden. de peric. & com. rei vend. Pariſ conſil. $2. vol. 4. n. 6. Reu- 
ſner. tract. de cauſ. Matrimonial. conſil. 2. n. 5. qui tandem in Contrarium labitur Sum- 


wy > "NU EA. REESE "_ Ou 
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E -compliſhed Condition is repelled , and not ſuffered to 

have recourſe to the firſt Fountain, from whence it did 
> originally iſſue, or proceed (7) ; And it is ſo much the 
bus G comic. mote forceably repelled, when as the ſecond Contract is 


bel exrrz. conſummate with carnal Copulation; for then, as well 
1 by the Civil Law (7), as by the Canon Law (x), this 
vin. tract. de conſummated Contract doth overthrow the former condi- 
— *- tional Contract: Marry Sir, if the Condition expreſſed 
Tra&.decaufs in the former Contract, be not a voluntary Condition, 
Matrimonial. but ſuch a Condition, as had it not been expreſſed, yet, 
— ing nevertheleſs is ſecretly underſtood ; Then whether this 
Trad. de cauſ. Contract prevail againſt the ſecond Contract of Matri- | 
dene, mony, wherein no Condition at all is expreſſed, is a 
corn Seq. per 1. doubtful Queſtion ; wherein ſome do affirm ( y ) , and 
ſemper in con- {ome deny (z) , and ſome leave it doubtful (a).; or if the 


* f. Condition of the former Contract were a voluntary Con- 
rit. nup. & 


per Auth. ira- dition, before the accompliſhment whereof , one of the 
ae Oc. Parties contracted, did not actually proceed to any Con- 
——- = — tract of Matrimony with any other, but verbally diſ- 
ede rei vendic. ſented and diſclaimed from the Contract made, Whether 


Lare a by this diſſent only, the conditional Contract be dif 


. in ſolved is a queſtion, wherein all Men are not of one 


rem-a&. fl. mind (4); and yet aſwel this, as that, no leſs needful 
ade — _ to be known to us, than doubrfully delivered by them; 


72s. de 


extra. Reuſne- in regard whereof , it ſhall not be in vain, I hope, if 
ien we review either Caſe a little more diligently , and fo 


5) Archid. in : g 
— 1 grow to ſome certaint y. | 

Sexr. in fin. '(z) Cardinal. in d. c. unic. (z ) Clavaſ. Sunma Angel. verb. Matrimoni- 
um. Impediment. 3. verſic. Sed numquid. qui ſane ob/cure loquitur, dum neceſurtums per neceſſa- 
rium & contingens diſtin guere videtur, Id quod animaduertit. Silveſtr, verb. Matrimonium. 8. 
q- 14. verſ. Septimum in fin. (5 Ut per gloſſ. & DD. in c. ſuper eo. de condic. appoſ. ex- 
+ nw R : 


5; 21. In the former Caſe therefore, that is to ſay, when 
two Perſons do contract Matrimony together expreſſing 
this Condition, w4z. [ $7 Deus volnuerit, if God will, or 

gf 7 


though the Parties do omit them: To which purpoſeè (0 Hear. Boic. 


num, Sed ex authoritate Juris procedentes , & hc \qui- nen nemęe hs: 


there be many things in our affairs very often, alchough 1% Ie, one, 
they be not expreſſed by name, as are legal Conditions, verla fir de fu. 


ſed they make it not conditional; for Taciti & expreſſi G Epil. jacob. 
par virtus, &gualis poteſtas, eadem ratio (m); tacitæ c.4v.15c. be- 


jur. L. continuus. S. illud. de verb. oblig, ff. ' (7) Summa Hoſtienſ. in Rub. de condic. appel. 
extra. Dominic. & Phil. franc. in c. unic. de Sponſ. in Sext. in fin Bar. & alij in L. 3. fl. de leg. 1. 


dl 
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Si vixero, If I ſhall live; or Si potero, 1f I ſhall be a- 


Þle , Sc.] ſome (as I faid ) affirm that this is a pure and 
imple Contract (c); and therefore good againſt a ſecond ) Archid in 
Contract, whoſe reaſon doth chiefly reſt upon this Con- < unic. de 


PIE fs 1 * Sponſal. in Sext. 
cluſion , Expreſſio corum que tacite inſunt nihil operatur i gn len. 


(4) , the expreſſing of thoſe things which be ſecretly Boic inc. f 


included worketh nathing. And ſo the expreſſing of that Conditiones. de 


condic. appoſ. 


Condition which is ſecretly included in the Contract, cara in ine 
- doth: not make it Conditional (e); for thole Conditions Melch. &ling. 
IF God will (F) . If live (gs), 1f 7 may (h) J. are ſe- ——— 


cretly included in every diſpoſition , be it never ſo ſim- in fn. 25. in 


ple, or never ſo pure, never ſo not conditional; be- Prine. 
ing therefore called tacitæ Condlitiones, Secret Conditions, (L. 3 de lega. 


d. 


and legitim Conditiones (H legal Conditions, becauſe ,; n 
the Law doth ſupply and underſtand theſe Conditions, demon. ff. 


writeth O/dendorpe in theſe words, Multa ſæpenumerò gegen 


inſunt negotijs etiamſi non exprimantur nominatim, ut ſunt dic. appoſ. ex- 


Conditiones legitimæ, non ex voluntate ſeu:Conſenſuhoms:- jt ee 


dem non faciunt negotium Conditionale (1). Therefore % Condirio 
[ Si deus volue- 


proceeding not from the Will or Conſent of Men, but % emen 


guoad werita- 


from the Authority of Law; and thoſe do not make 7 (inquit) of 
the Act conditional. Seeing then ax do not make the 4 prejents,jde- 
Act conditional, not being expreſſed, 2 expreſ- *7 mn ſuſper- 


Conditionis expreſſio non reddit diſpoſitionem conditionalem aus 224-2: 

n) , OT that-WIUCN'IS ICCret, an that which is expre bitores de Jure 
| g f 5 jur. Extra. 

g) Epiſt. Jacob. ubi ſupra L. ultim. ff. Si gol cautionibus ( L. impoſſibilium ff. de Reg. 


{k) Jo. Olden. Topic. Legel. loco. ab authoritate fol. (mihi) 105. (1) Olden. ubi ſupra. (n) Eve- 
rard. loco ab. expreſſo ad tacitum , & contra. (=) Bar, Jaſ. Zaſ. & alij DD: in L. 3. ff. de leg. 2. 


3 


ad. 
1 oY g * Pe * 1 
„ bee. a anda . hy } v ? 


ter faSum va- Which Matrimony was ordain 


— — 
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ſed, there is like vertue, equal power, and the ſame 
reaſon ; the expreſling of a ſecret Condition doth not 


make the diſpoſition conditional; which Poſition being 


true, then it followerh neceſſarily ,- that the ſecond Con- 

tract is not good ; For if any Man do ſimply contract 
Matrimony with two ſeveral Women, the firſt Contract 
— ſhall prevail (o); Contrariwiſe ſome do ſtick to this O- 
pinion, Thar the Contract of Matrimony, wherein 

theſe Conditions ¶ if it ſha/l pleaſe God , if I ſhall be a- 

live, if I ſhall be able, &c.] be expreſſed, are conditi- 

e covar trad. onal (); and therefore, if either of the Parties do ſim- 


Fon 2. ply Contract Matrimony with ſome other Perſon, the 


rte c 6. S. 2. . ; 2 
+: er ſecond Contract is good, notwithſtanding the former 


de Sponſal . and certainly I muſt needs ſay, that if the antece- 
Ha a dent be ſure, the conſequent is found , that is to ſay , 
ad audicntiam. if the former Contract be conditional, the ſecond Con- 
de Sponſal. ex- tract not conditional is good (7): So that hic labor hoc 
OD 1 opus eſt, here is the very pinch ; and this is the bleeding 


fal. in Sext. point, whether this foreſaid Contract be conditional or 


v7. col-4-® not: Now that it is conditional they prove in this wile ; 


nal. Prier. a Al — ( fay they) are not made according to 


Summa quèæ the Will o 
dic. Silveſtrin. 
verb. Matrimo- 


God (), in aſmuch as ſundry Perſons, ſun- 
dry times match together in Wedlock , which neverthe- 


- nium. el. 8.9. leſs are forbidden, both by Gotls Law, and Mans Law: 
ec. As they which be a kin within the Levitical Laws and 


(eee, Degrees ( t),or theſe which be already Married (a); and 


cura, they which only ſeek to ſatisfie their foul Luſts, like 

— brute Beaſts, never —_— the true Cauſes , for 

2 ; (x) ; and ſuch like (y): 
. Communis | 


eſt Summa. gloff. & DD. in c. per tuas. decondic.appol. extra. (r) Gloſſ. in c. per tuas. & Panor. 
in e. ſuper eo. de cond. appoſ. extra. c. unic. de Sponſal. in Sext. c. quamvis de reſcrip. in Sext. 
H Clavaſ. in ſumma , quz dicitur Angelica verb. Matrimonium. Impediment. 3. verſic. ſed nunquid. 
in fin. Silyeſtr. Prier. verb. Matrimoninm. el. 3. n. 3. ubi diſtinguit inter voluntatem beneplaciti , 
& woluntatem Sign. () Levitic. c. 18. (u) L. eum qui. C. de adul. lib. 1. conſil. Matr. 
conſil. ibidem. 15. n. 24. (x) Silva nuptialis fol. 135. n. 11 Præpoſ. in c. tua nos. el. 1. de 
Sponſal. extra. notab. 1. Socin. conſil. 28. col, 3. verſic. tertio. 0) Infra. 2. parte 8. 
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Wherefore when any Man doth contract Matrimony 

; under theſe terms [ if it pleaſe God , or if I may, Sc.] 

: it is in effect as if he had thus ſaid II am not certain 

5 whether it be Gods Will, or whether the Laws will permit, 

3 that I Marry thee; for it may be thou art my near Kinſ- 

= woman, or thou art already aſſured to another Mun, or 

J fome impediment there may be, which at this preſent I do 

4 wot know; But if it ſhall appear , that there is not any 

3 ſuch impediment either Ey Gods Law, or Mans Law; but 

I that we may be joyned together in Wedlock , and live to- 

8 gether as Man and Wife, I do here contract Matrimony 

3 - with thee (2) ]: And there is a very ſtrong Text for this (=) Corar. 

'F Conſtruction , where it is written, That if a Man do — 9nt 

* bequeath any thing in his Will to any other Perſon, with te, c.5. $.2. n.4. 

1 this Proviſo [S7 volet (a), I he will] this Legacy is con- Fel. in a 

3 ditional (), becauſe theſe words [Si volet, If he will] do 2 
, , | O citur Silveſtri- 


carry this fenſe, If it appear that he be willing (c). And aa verb. Marri- 
ſo in our Caſe theſe Conditions [S Deus voluerit; Si po- ne | 


* tero, &c. If God will; If I may, ] are thus to be under- mo, qui romen 


I ſtood, [Si apparuerit Deum velle, vel me poſſe (d), If 2 

I it ſhall appear that God be willing, or that I may:] There- 3 is . 8 | 
3 fore until it appear whether God be willing; that is to ( L. $i ita l. 
4 ſay, until it be known, whether there be any thing in Sm S f. 

5 God M 5 R g - mt de leg. 1 

F s Law, or Man's Law, to hinder this Marriage; in Covar.ubi ſupra. 


the mean time the Contract is ſuſpended as a Conditi- C cod. f 1. 
onal Contract (e). To the Reaſons or Grounds of the 4 8 
former Opinion, namely, That the expreſſing of thoſe 6 ts. 
things which be ſecretly included hath. no operation, (4) Fen 
or that there is like virtue, equal power, and the ſame 3 
Reaſon of that which is ſecret and that which is ex- Traci. de Spon- 
preſt; or that a ſecret Condition expreſt doth not make d 
the diſpoſition Conditional, &c. One Anſwer is yielded u * 
co them all, (the Poſitions being all but one in Senſe () Frier ge Co.. 
1 and Subſtance) which Anſwer is this ; That theſe Po- TY 928 
5 {tions are all true, undo tacitum nen aliter exprimitur 
quam. 


- * r » 
8 CC brat 2 on ene 
S 8 ARS”? 8 8 
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(7) Baran Un gdm ine (F). when this Secret is not otherwiſe expreſ- 


8 * ſed outwardly, than it is mens chat is to ſay, when 
X Spelle the ſenſe and meaning of chat which is expreſſed, doth 
1 Ager from that which is included ; for when they 
caftide lect. u. both agree in one meaning, then both have one effect (g. 
e — and ſo the Contract is pure and ſimple , and not con- 
rag vent ditional: And although this. Condition [S Deo placuerit, 


O Bar. Palla If jt ſball pleaſe God.) in reſpect of the words, be of the 


50. tract (H, at leaſt for a while; yet (as our old Country- 
in c. unic. de man Boic writeth very pithily) uud veritutem iſta Con- 
= ditio eft de prefenti (+), In reſpect of the truth this 
Ge. f condriee Condition is of a thing preſent, and ſo the Contract doth 
n admit any furcher delay or expectation of future e- 
Ars vent |) and therefore not c irional (J); I mean, 
(4) Hens. Poic. when this Condition [S Deo platuiret , If it ſhall pleaſe 
ubi ſoprs. 2 Cad, Sci is ſo ecpreſſed at underſtood (), that is, re. 


am de Sponſal. Will of God, againſt the which no- 


0) een, wel the which many thingsare done (o); for then, as I ſaid 
I prezeritem before, the Contract is conditional, becauſe it is other- 


dns, neccon- it is referred to the Will revealed (9), which ſome call 
dirionalem red- voluntatem fignt (7); Mhereas being not expreſſed, it is 
* referred to his ſecret Will, which they call voluntarem 
exritiſſe Condi- bene placiti (s ). But you will ſay, What hath this Di- 
enem. Lcum ad ſtinction of God's ſecret and revealed Will to do, where 


4 ſi cer. 


Pn & ibi the Condition is not [If God will, If it pleaſe Ged, Sc.) 
gloT: Sgt but [Si vixero, If I live ; Si illa viciſim in me conſen- 
um eft, Nen ., ] f : 
quid ma gn ſerit , If ſhe likewiſe conſent to me,] and ſuch like. You 
mus, fed qui | | 
in er 2 l e. in veritate fait, Inquit. J. Crus. in L. reſpiciend. eodem Tit. (n) Præpoſ. 
- c. ad audientiam. de Sponſal. extra. col. ultim. (n) Domini exercituum decrevit quis pote- 
Tit infirmare * Inquit Iſaias c. 1 4. verſ. 27. & paul. Epiſt. ad Roman. c. 9. verſ. 19. voluntati ejus 
quis reſiſtit? 22 · J. 2. c. beatus. (o) Geneſ. c. 3. verſ. 11. Rom. c. f. n. 12. c. merito. & C.ita- 
15. -g. 1. (>) Præpoſ. in c. ad audientiam de Sponſal. extra. ultim col. ( 9 ) Silveit. Pricr. 
Verb. Matrimonium. el. 3. d. 3- m fin. ( Didem. (5) Ibidem. ' 


; ſay 


Caitr. Fanor- & Future Tenfe, and ſo may ſeem to ſuſpend the Con- 


ee Wi 7-1 than is included (y); for being expreſſed, 


— 


ing can be done (7); not to his Will revealed, againſt 


ES.” 
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ſay well; therefore to meet with this and the like Que- 
ſtions, divers Authors have deviſed divers Diſtinctions 


(F): Some make difference, whether this ſecret Conditi- (2) 3 
gel. verb. 


on be neceſſary to the Act, as I /rve;] or to the fen e 


Conſent, as If it ſhall pleaſe the Church (u): — . Imped. 3. n.1. 


that in the former Caſe, the Condition being expreſſed, e Silveſtr, 
Ver atrimo- 


doth not make the Contract conditional, but in the la- num. . 3 44 


ter it doth (x). Others have invented this Diſtinction; & 5. 8. q. 14. 
verſ. ſeptimum 


That ſome Conditions are fo neceſſarily included, as n ee 
without the fame the Contract cannot hold ()); and Marimonis 8. 
theſe, albeit expreſſed; do not ſuſpend the Contract, nor c 4-44 * 
make it conditional (z): Of this fort are theſe Conditi- — = 
ons, [ If T live, If ſhe likewiſe conſent, &c. (a) . And ( Adrian. ubi 
ſome again are not ſo preciſely neceſſary , as without d. — 
the which the Contract doth utterly periſh ; bur are ra- +48. « Spon- 
ther included de bene eſſe, and for avoiding of ſin (); of — — 


this ſort are theſe foreſaid Conditions, [S Deo non di/- ( 5) Pr de 


licuerit, Si Jura non contradixerint (c); If it ſhall not Matrimonium 
§. 8. q. 2 3. verſic. 


diſpleaſe God, If the Laws will not gainſay it.] And theſ y : 
Conditions being expreſſed make the Contract conditi- cjavac verd. 
onal, and do ſuſpend the Act, until the truth thereof do Matrimonium 


impediment. 3. - 


or of 40 ; verſ. ſed nun- 

̃ quid. 
(z) Prier. & Clavaſ.ciſdem locis. (a) Prier. & Clavaſ. ubi ſupra. (6) Summa Angel verb. 
Matrimonium Impcdimarit. 3. verſic. ſed nunquid & Silveſtr. Prier. verb. Matrimonium. §. 3: 9.3. 
& F. 8. q. 13. verſic. {eptimum. (c) Silveſtr. Prier. de F. 8. verſic. ſeptimum qui tamen 116i 
Prot ert exempla preſent:s cemporis, nempe n. ſi Deo diſpliceat, niſi ſit centra Jura &c. (d) Sie-. 
{tr. ibidem. * | * "$66 | | ; . | 


22. Now to the other Controverſie not altogether ſo 
difficult, whereof the Cale is this; A Man and a Wo- 


man contract Matrimony together, expreſſing ſome vo- 
luntary Condition, viz. [1f their Parents ſhall conſent,] N 


before the accompliſhment of which Condition (that is 


to ſay, before their Parents do conſent,) one of the Par- 


ties expreſſy then diſſenteth, and diſelaimeth from the 
8 Con: 


On 
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Contract; which done, their Parents do conſent ; whe- 
ther in this Caſe the conditional Contract be purified and 
made perfect Matrimony, is a Queſtion , wherein 
dE DD. all Men are not of one Judgment (e): For ſome ſay 


De concic.ap» that it is (f), others that it is not (g); howbeit, the 


pol. ea. Authors of the Affirmative, as they are but few in 


of 2 2 pap! number (4), fo are their Reaſons weak and feeble (2); 


5 for their ſtrongeſt Reaſon (that I read of) is this, They 


(s) Ant. d& Which have contracted Matrimony together condition. 
& Prepoſ. in d. Ally, are to expect the event of the Condition, and 


&. ſupet eo. Co- ought not to revoke their Conſent in the mean time (4); 


3 * and therefore if either of them notwithſtanding do re- 
parte, c. 3. n. 6. Voke his or their Promiſe, this revocation being prohi- 
in princ Summa bited by Law, is not to be regarded (1), and conſe- 
Roſella. verb. — 3 : ; 

Mazimonium quently the Condition being accompliſhed , the Con- 
5. verſ. quid & tract is to be deemed , as it no diſſent had ever been in- 


quis. Sumn2 terpoſed; that is to fay , for a pure and abſolute Con- 
Marimonium tract of Matrimony. Whereunto it is fully and truly 


. 3. q. in anſwered, That albeit the Parties, conditionally contra- 
% Selus enim cted, are to expect the event of the Condition (n), be- 
fat Panor. n ing an honeſt and poſſible Condition, as this is, yet dot h 
ee Sementi®, it not follow, that if eicher Party do indeed diſſent and 


i ftare fit di- 1. ; a | 
fo can diſclaim, the fame ought therefore not to be regarded; 


wacilarepo:izs, for who knoweth not this Leſſon, Malta prohibentur fi- 


—.— „eri, guæ tamen facta firmitatem obtinent (n), Many things 


co. are forbidden to be done, which notwithſtanding, being 


(+ ) Argumen- done, are of force; which Concluſion is beautified with 
LE mandaffem no leſs than twenty Caſes or Examples collected by Ja- 


#. maneati. c. ſon (o) the Civilian (no leſs famous for his Golden Le- 
ex parte, de re- | | i | 
ſcript. & c. mandato. de procur ff. ſed male ut refert. Præpoſ. in d.c.ſuper eo. unde Gloſſa, eis peſtea 
relictis in contrariam Sentent iam deſcendit, ratio vero qua nititur Panor. Sumitur ex L. Potior ff. 
Qui pot. in pig. (&) Panor. in d. c. fuper eo. perd. I. potior. & ibi gloa. per c. de illis. de deſponſ. 
impub. extra. (1) Ex quo (inquit Panor. in d. c. ſuper eo) obliga vit ſe ſub conditione ; non po- 
rut ab ills obligatione recedere. (, Id quod utrinque conceditur, præpoſ. in d. c. ſuper eo. n. 3. in 
fn. Covar. Tract de Sponſal. ſecunda parte. c. 3. n. . (n) c. ad applicam, de regular. & tranſeun. 
extra. c. nos novimus. 17 f. 2. & c. ſi vir. 2 5 diſtinct. (o) Jaſ. in I. pr? ſurioſo. ff. de his qui ſui , vel 


2l. jur. 
jur ctures 


_— 
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ctures, than Jaſon of Theſſaly for his Golden Fleece). A. 
gain, If this Prohibition were of that ſtrength and might, 
that it did overthrow all contrary Acts, atchieved and 
executed, depending the Condition of the former Con- 
tract, then alſo the ſecond Contract of Matrimony 
made before the accompliſhinent of the Condition of the 
former Contract, ſhould be overthrown by force of the _ 
ſaid Prohibition (p), for the lefs being prohibited, the (7) Rü e. 
ter is the rather prohibited (); that is to ſay, if the , e, 
i Parties be prohibited ro diſſent only, much more are Ks ah. 8 
3 they prohibited to contract Matrimony with any other % nor conſti- 
JT Perſon depending the Condition of the former Contract. c, ſus doverfer * 
| But even by their own Confeſſion, who plant their % rations i. 
chief hold upon this Prohibition, the ſecond abſolute _ — nd 
Contract is good, notwithſtanding the ſuſpenſe of the con. WG-14 
Condition of the former Contract, and notwithſtand- vol. 1. n.2. & 
ing that the ſame Condition is afterwards accompliſhed 5 
(7); nor that only, but they do alſo yield a Reaſon there - c cui licer. de 
of, namely, That the conditional Contract hath no Re: Hun. in 
more force, but of Spouſals de futuro, depending the {-) Pans. in « = 
Condition (s); and therefore by their own Reaſon they ſuper co.de con- g 
overthrow their own Aſſertion; for if a conditional „ 
Contract of Matrimony have no more force than Spon: (Y Panor. ubi 
ſals de futuro (as indeed. it hath not, neither yet ſo much {up 
(7), during the ſuſpence of the Condition ; ) Therefore WT 8 
if either of the Parties withdraw their conſent before fal. fecuada = 
the accompliſhment of the, Condition, then cannot?“ g . 
theſe Spouſals by the Fathers conſent become Marri- 
mony (#) : For this is without queſtion, That without ©) Præpoſ in 
pure and perfect conſent of both Parties, Matrimony — 8 
cannot be contracted (x). And to be brief, this is the in b Carb 
principal Reaſon which the Authors of the Negative O- ſapra n. C. & 6. 
pinion do uſe for proof thereof, namely, the defect of 92 8 W 


— — 


- 
— ns Te 


tias ff. Reg Jur. 
c. cum locum. de Sponſal. extra. & ibi DD. 


S 2 pure 


„„ w ed. a an 
* 


& Præpoſ in d. 


_— — 
— — — a 


— 
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— — 


00 4. c.fufci- pure and perfect Conſent (y). This is that Wall of 


at. & d. L. nup- 


i b e Brals which the Adverſaries may well ſhoot ar, bur are 


ſuper eo. de never able to batter, nor make any breach into; neither 
cond. appol. is it material whether the ather Party or Parents were 


extra. Covar. 


rack. de Spon- Witting or ignorant of this diſſent (⁊); for neither in 


fal. 2. parte c the one Cale, nor in the other, can there be any perfect 
Ta s Matrimony for want of the Parties perfect Conſent, at 
Burr. Phil. ane. ſuch time as the Parents yield their Conſent (a); for even 
—— Wade then alſo ought both Parties to agree (2) in one and the 
< ukim. de pro. ame Mind, otherwiſè there is not Conſenſus, i. e. fimul 


dan ber & ſenſus (c), and confequently no Matrimony. 
var. ubi | k | ? 


ſupra. 


(a) Silveſtr. Prier. verb. Matrimonium 5. 3. q. 4. in princ. (5) Gloſſ. in e. ſuper eo de condic. 
appol. extra. Summa Roſella. vero. Matrimonium. el. 5. verſic. Quid ſi. (c) Geminian. in c. fi ob- 
lato. de literis conteſtat. in Sext . | 


— 


23. Well, let us vary the Caſe a little, and ſee what 
will become of it. Say that the Parties having contrac- 
ted Matrimony together conditionally,[ If their Parents 
ſhall conſent] do neither of them diſſent, but do both 
perſevere ſtill in the ſame purpoſe until their Parents be 
acquainted therewith, who make no ſhew to or fro, by 

. expreſſing either Conſent or Diſſent ; Whether in this 
Caſe is it to be adjudged for Matrimony , or not? 

24. Some are of opinion, That foraſmuch as the Pa 
rents did not preciſely perform the Condition, that is to 
ſay, formally expreſs their Conſents, therefore it is no 

(4) Claraſius in Matrimony (d): But the greater part incline to the contra 


Summa. quz ry Opinion (e), Becauſe in favourable Caſes, he that is 


dicitur Angeli- 0m 
& veb. Mar. ſilent doth ſeem to conſent(f) ; and ſo Matrimony be- 


monium im ing a very favourable Cauſe (g), it is as if they had 


— — formally and expreſly yielded their Conſents (. 


ſe) Cardinal. 


poſt. Hoſtienſ. in c. ſupe r eo de condic. appoſ. extra. & ibi P: pol. n. 4. Fc. qui ſicet. de | 


Reg. jur. in Sext. Inno. in c. geneſi. de elect. extra. Felin.in c. Nonne de Præſump extra. Reg. 4. & 
Prezpoſ.ubi Supra. (g) c. in ſin de Reg. Jud. extra. Felin. in Rub. de Sponſal. extra. ( DD. in dee. ſuper eo. 
* 


25. To 


2 


— 
— 
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25. To that, that Conditions are to be preciſely per- 
formed (i), it is anſwered ; That's true generally in o- 2 A a . 
ther Contracts; but in a Contract of Matrimony it is Mzvius. ff. de 
ſpecial, that the Condition is ſufficiently performed by onde. & de- 
other gui valent means, as well as by preciſe obſerva- g Casdinal & 
tion of the ſtrict form of the Condition (+); and ſo the brpot in d. c: | 


Common Opinion is to be preferred, at leaſt if the Par- Pen ©: 


— 


* 


5 . . (1) Quad þ ad 
ties do not afterwards break off, and beſtow themſelves 2 de- 
in Marriage otherwiſe (/ ). | ventum fuerit, 

| tunc alteram 


| | opinionem, uri 
veriorem ampleFitur , Clavaſius in ſua Summa Angelica. verb. Matrimonium. Imped. 3. vers 
Sed quod Si. | N ; 


26. What ſhall we ſay to this caſe > A Man and a 
Woman do contract Matrimony conditionally, [f he 
give her 100 l. at ſuch a time]; Which Woman after- 
wards doth alſo contract Matrimony with another Man, 
under the {ame Condition, that is, | if he give her 
100 J. at the time aforeſaid ]: Which time being come, 
cither of theſe Men giveth to this Woman 100 /. at 
one and the {ame inſtant ; in this Caſe Whether Con- . 

tract ſhall prevail: | | 
295. By the Common Opinion of ſuch as write upon 5 
this queſtion , neither Contract ſhall prevail (n), by ( 2 Jo. _ in 
reaſon of the uncertainty (»); for ſince it is uncertain 2p. era. qui 
which Condition was firſt performed, it cannot be cer e rribus 
rain , whether Matrimony is to be perferred : And Ties 

PER ; quartam jam 

therefore it is of no more force, than if the had con- iraram ponir, 
tracted Matrimony with two ſeveral Men at once (o) 8 
And although it may ſeem, that the Matrimony firſt 30 
contracted , is firſt to be effected (p) , becauſe the Con- Præpoſ in d. c. 
dition being purified, the Contract is reputed as if it had 10 1 . 
fuerit ff. de reb. dub. L. Duotitij ff. de teſta. c. ex literis. el. 2. de Sponſal. extra (o) — An- 
gelic. verb. Matrimoni um imped. 3. verſ. ſed. pone. Jo. And. & Præpoſ. in d. c. 1. de condic. extra. 
Prier. verb. Matrimonium F. 3. q. 6. (p) Prior tempore potior pure. c. qui prior. de Reg. jur. 

in Sext. L. quotiens. de Reg. Jur. ff. ; | | e 
been 


(x) DD in c. fin. 


— — 


—— 
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6 L porior. ff. been abſolutely and ſimply made at the firſt 0: Ver that 
vie bab. is ſo underſtood, when as it is in the power of che Par- 
(r) Barr, in l. 6 ty to prejudice the ſecond Contract, otherwiſe not (7) : 
inceviratum. f. Howbeit, if either Condition had been performed be- 


1. ff. rem. rat. 


jab. Panor. in e. fore the other, that Contract were to be preferred, whoſe 


per tua de Condition was ſooner compleated, though ir were but 


— a very little (c). ; 
m C.1. cod.tit. | | 
( ) Prier. verb. Matrimonium. el. 3. q. 6. in fin. facit Tiraquel, de Judic, in reb. exig. 


_- Lin. 3. 


28. Unhoneſt Conditions are they which be contra- 
(r) I impoſii-ry to Laws or good Manners (t) ; and are often called im- 
Se poſſible , that we ſhould think each thing impoſſible to 


DD. be done, which is unlawtul to be done (%. 
() L. Si fhus, | 


EF. de condic. inſtitut. 


29. Unhoneſt Conditions againſt the Subſtance of 


Matrimony, are they which be repugnant to any of the 
three Subſtantial good things, or Bleſſings for which 
E ondappo, Matrimony was ordained (x) namely Bonum prolis, Lonum 
asl. faei, & Vinculum individuum , the good of Iſſue, 
<2 Covertratt-rhe good of Faithfulneſs, and the Bond inſeparable ; 


de Sponſal. 2. 


.. Which others call Sacraments, though improperly (z) ; 


n. 1 Silva nupti- For, for 'theſe three ends was Marriage invented and eſta- 


as += blithed ; firſt , for the procreation of Children to be 
{z) c eme 27. brought up inthe fear of God, whereby his Church may 
4-2. ex 4- be continued and increaſed (a). Secondly, for the ayoid- 


2 ing of Fornication; and that either Party ſhall be Faith- 


conjugali ve 


poriv d, ful to other, keeping their Veſſels undefiled (4). Third- 
ly, for the mutual Cohabitation and comfortable help 


cupiſcentiã.c. 
, 12. ot 4 | f ; | 
animadvertit. Covar. Tract. de Sponſal. 2. parte c. 3.4. I. n. z. in fin. Præpoſ. in Rub. de Sponſal. ex- 
tra- n. 14. (a) c. omne 27. q. 2. c. pudor. & ſequent. 3 2. q. 2. Præpoſ. in Rub. de Sponſal. ex- 
tra- n. 11, & 12. Anto. Gubertus. Tract. de Sponſal. fol. 49. n. 1. -(6) c. quicquid. c. ſicut. 32.9. 
2. Przpoſ. ubi Supra. Epiſt. Paul. ad Corinth. 1. c. 7. 
. | and 
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and Society, never to be diſſolved, ſo long as the 

Married Couple ſhould live together, whether it were 

in proſperity or adverſity (c). Wherefore theſe Condi- () e. Nuptia- 
tions (S prolis generationem evitaveris, if thou ſhalt a- nne 5 
void generation of Children, Sz adulterand te tradide- Prayoſ. age 
ris, if thou wilt play the Adultereſs, Donec inveniam ut. de cond. ap- 
meliorem, until find a better ]. | PO 

30. Theſe Conditions, I ſay, and every of them are 

not only unhoneſt , bur alſo againſt the Subſtance of 
Matrimony , for that they be oppoſed to thoſe things, 

without the which true Matrimony cannqt conſiſt (4); (% Ten in e 
and therefore if two Perſons ſhall contract Spouſals or ultim. de con- 
Matrimony together, under any of theſe aforeſaid Con- 4e. pol: ex. 


9 


nn 


Ts . . : 3 tra. & ibi Præ- 
ditions, this their Contract is void in Law (e): Whereas poſ. e 


if the Condition were only unhoneſt, but not againſt the trad. de Spon- 


ſal. 2. parte c. 


Subſtance of Matrimony , the Condition were rejected, f f f. 8 
and the Contract good (F); either of which Rules have veter prier. 


their ſeveral Ampliations and Limitations: But before *. ape: 
| «4-4-5. 


we deſcend thereunto , it is requiſite to foreſee what ( nm 
may be objected againſt the former general Rule. infra parte. c. 


aliquando. 32. 
4. 2. faciat L. 
cum lic. f. Si præter. ff. de tranſac. (f) cod. c. ultim. ſecunda parte. 
31. Firſt therefore, where I affirmed this Condition 
Si prolis generationem evitaveris, if thou ſhalt avoid the (g)c. ultim. de 
generation of Children] deſtroyeth the Contract (g, be- mem _ 
| cauſe it doth withſtand the firſt and principal e 
Matrimony , viz. Bonum prolis (H, the good of Children. () Prepoſ. in 
It may be objected ; That if a Man do contract Matri- 8 
mony with a Woman conditionally, [ if ſhe ſhall lead her Syonfal. 2. par- 
life in perpetual Continency] doth not make void the *<3-5 1.in 
Contract (z) : This Condition albeit directly againſt 5 Faldin 4 dl 
the firſt and principal end of Marriage, namely bonum ſtinct. 3 og. a. 
prolis, the good of Children) is not void, which obje- C 4 


ction is the rather confirmed by the example of Joſeph Pra. 
| | an 
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and Mary , berwixt whom there was true, perſecr and 
inſeparable Matrimony , notwithſtanding the true, per- 
fect and perpetual Continency and Chaſtity, vowed and 
(&) vide Corr. performed by the bleſſed Virgin (4) : Nevertheleſs this Ex- 
pain * ample dorh not prove the former Poſition ; For though it 
rag. be very true, that the bleſſed Virgin had determined 

and reſolved with her ſelf faichfully ro keep the Vow of 

Virginity ; Vet as the Doctors do reſtific , propoſuzt ſe 
1 — non expreſſit ore (1) , She purpoſed to keep the Vow of 
Auguf. de bono Virginity in her Heart, but ſhe did not expreſs this Vow 
conjugali. Glo. with her Mouth: And ſo the bleſſed Virgin did fo Vow 


"944 eb Virginity , as therein ſhe did not any thing againſt rhe 


voti virginalis. Subſtance of Matrimony (8). Like as on the other ſide, | 


(+)Corar.tract. 


ehe did fo conſent ro Matrimony , as ſhe did nothing con- 
parte c. 3.5. l. trary to Virginity ; Conſenſit enim, non in actum Copulæ, 
4 ſed in potentiam, certior divinitus facta Joſephum in 


. eodem Caſtitatis voto permanſurum, nec eam cogniturum (n); 


fapre. poſt. Tho. She conſented not unto the Act of Copulation, but unto 


ie - # : 
in +<iR%%3% the power, being divinely aſſured- that Fo/eph was to 


2 Ar. 1.2. Con- ; F a FI 
a --4.2. continue in the {ame Vow ot Chaſtity , and would nor 


ex Auguſtino.ce know her. Again in this ſacred Marriage betwixtFo/eph and 
poppe © Mary,there were all theſe three good things above recited, 
12 ard-Grati. That is to ſay, bonum prolis, quia C Hriſtus natus; bonum 


due , fidei, quia nullum adulterium ; vinculum individuum, quia 
tamen L. Ac- 


e , nullum di vortium (o). The good of Iſſue, becauſe Chriſt 


#tur. Auget.in was born; the good of Faithfulneſs, becauſe no Adul- 


ice 20  tcry; the Bond inſeparable, becauſe no Divorce. 
Ang}. Wt | | 


retert Covar. . : 
ubi ſupra. (o) d. c. omne. 27. q. 2. ex cod. Auguſtino ubi ſupra & gloſſ. in d.c.omne. 


32. Secondly, where I affirmed , that this Condition 

[ 4 adulterand” te tradideris, If thou wilt become a1 A- 
(emi dultereſs} deſtroyeth the Contract of Matrimony (p) , 
ers becaule it is contrary to the ſecond good, for Ren 
Matri- 


ſervaturam virginitatis votum in Corde, ipſa autem votum 


wp 


—— 
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dünner Was ordained 5 which id bonum fide (7) F it 2 d 
c. ultim. n.4. 


is objected and affirmed by others, that this Condition cy... in dl. 
is not againſt the Subſtance of Matrimony , (and there: de Sponſal. 2. 
tore doth not deſtroy the Contract) unleſs this alſo had Pate c-. . 
been added, that ſhe ſhould deny to pay her due to (+) angel. d- 
her Husband (r) ; But it is anſwered, that this faithful · Clavaſ. in Sum- 


, . . 8 » Mao. 
eſs doth not only include the debt of Marriage, which innen Mz 


one of them ouzhr to yield to other; Bur this alſo is ped. 3. n. 11. 
ex:lulel, That either of them ſhould yield their Bodies © Mats aps 
to any other ); And therefore not only that Conditi- pare b.; F. 1.1. 


on is contra bonum fidei , when they indent not to pay 2. Pricr.in en 
ma Sulveitr. 


their dues to themſelves, but that Condition allo of ck 


committing filthineſs with any other (). nium. el.4 q C. 
| : pot Tho. in 4. 
di in . 3 1. q. 1. ar. 2. ( %) Covar. ubi ſupra. Lice? mages fortaſſe [it contra bonum ſi dei, negn- 
re deb:tum conjugnle anam alteri commiſceri ,, quemainodum & ad bonum prolis pertineat, non 
lum ſſcipere, ſc etiam educare prolem ſuſceptams, at illud princepalius ſecundum. Silxeiir. 
verb. Matrimonium. el. 4. q. C. | 


33. Thirdly, where I affirmed that this Condition , ( Ten. in 
a uſtim. prima. par- 


Danec indenium meliorem, until I find a better | doch . 2c cond. am 
mak2 void the Contrat (2), bzcaule it is againſt the poſ. cxrra. 
third good of Matrimony , id et, vincalum individuum e 0 


(x), the inſeparable band: It may be objected that utim. Covzr. 
this Contract is not Conditional , but Modul, by reaſon TS GH 


of rhis word Dover (VM, untill; and therefore the contract pnte. c z. C.. 
is to take place, and fo to continue, [ donec, until], that n. 1 in fin. «ft 
accident come to pals (z), which becaule it can never hap- 1 =— cbs 
en (for that the exchange of Wives and Husbands was — 
and is perpetually unlawful (a); therefore is the Con- Teſte Silveſtr. 
tract to continue for ever (5): Nor is it ſtrange that — 


| Fs 
(y) Zaf. in L. centeſimus $. fin. ff. de verb. ob. n. 8, & 9. ubi refert ſe in confi quodam ſal- 
vaſſe mulierem , quod non adminiſtraret ſub Conditione , ſed ſub modo, fata diſpofttione quod 
liberè adminiſtret bona relicta, donec permanſerit vidua. (z) L. legatum ff. de annuis leg. 
Præpoſ. in c. verum. de Condic. appoſ. extra. n. 1. & 9. (3) Geneſ. c. 2. verſ. 24. Marh. c. 19. 
verſ. 6. DD. in d. c. ultim. de cond. appoſ. extra. () Imo rejicitur modus contra ſubſtantiam 
altus, cenſetur quod actus omning validus L. cum precario. ff. de precar. & in c. ultim. de precars 


2 this 
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this word [ Douec] ſhould ſignifie a perpetuity of time, 
| if we will liſten unto the Divines, upon theſe and rhe 
alte. like Cales [ Donec ponam inimicos tuos Scabellum pedum 
Jo pit at euorum (c), until I make thine Enemies thy Foot-ſtool ; 
FHieroo.contra- Donee peperit primogentitum ſlium, until the brought 
* "> forth her firſt begotten Son, &c.] (4) Moreover ſuppoſe 
e © 1. the Contract were not Modal,but Conditional (e) the dif- 
in fa. Hyer02. ferences whereof I have deciphered in my Treatiſe of 


bi ſupra. Zaſ. f ö f 
ee Teſtaments ; Yer may it be objected, foraſmuch as 


mIceniſhmus 


— * 
* = 

a 

n 

— 


dunn. this Condition is not ſuſpenſive, but reſolutive or ex- 


1 2 tinctive (g, that is to ſay, not hindering the nativity or 
baun. g. ul. birch of the Bond or Obligation, but threatning a death 


im. de cond. Or deſtruction to that which is born (; foraſmuch alſo 
& demon. Bart. : Fo 8 : | * 

. Lteod Tu. AS Prevatio pr ſupponit habitum (i), as the Logicians 
F. n. teach us (e), therefore this reſolutive or extinctive 


l Præ . in © \ fog | A . 
22 - 9 t Condition doth preſuppoſe a former Act; and ſuch an 


appel extra. g. Act as is to continue, [ donec, until] the Condition be 
Haul ee Caftr. extant (/), Which if it never happen, then remaineth 


m L faFer fl. . 8 
che Contract ever firm and good (): So that whether 


n. 5. & #i ja the Contract be Mdal or Conditional, it {till returneth 


. to this end, that it is not a void Contract (). To both 
. de Objections one anſwer might ſuffice, namely, That 


prz. Cardinal. Whether we imagine the Contract to be Modal or Con- 
cum ditzonal it is not material; for as Conditio doth deſtroy 
Condic. app. ex- ge : a 
era. Bar zn L. . the Contract when it is againſt the Subſtance of Matri- 


ff de cond. c mony, (as is before confirmed), even fo doth Modus; 


(mon n. 17. 


Tiraquel. de So Writeth Si/ve/ter Frierius (), in theſe Terms. 1dem. 


retrat.Conven- 
tional. F. 2. gloſſ. 1.n. 74. fol. 343. uti apertiſimè docet, quod Cenditio reſolutiva non ſuſpendit 


atum, nec eum facit conditionalem , ſed tantum ex eventu eum reſelvit, qui interim judicatur 


r puns. (e. L. decem ff. de verb. oblig. & l. manumi ones. de juſtit. & jur. ff. (k) Everard. loco 


a privarione. & Olden. Topic. legal. (% L. 2. ff. de in diem addict. cum glofT. Paul. & Jaf. in 


d. L. ſuſpicit. Tiraquel. de Retra ct. conventionel. fol. 3 4 7. n. 74. Dec. & Cagnol. in L. is damnum. 5. 
quod pendet. de Reg. Jur. fl. (m) L. 1. & 2. de in diem addic. ff. & ibi gloſſ. (n) per ea que ſu- 
perics tradita ſunt , quibus adde Panor. in. c. 1. de cond. app. extra n. z. ubi Poſt. Antho. dicit, 
uod fi contraho Matrim oni um tecum, & ſi non donaveris mi Centum, volo te reliquere ; Centum 
nunquam datis, Mairimenium, quod à principio tenuit gun poteſt aifſſelui (0) Priſc. in ſua ſumma 
verb. Matrimonium. $. 3. n. 12. Accedit Covar. tract. de Sponſal. Secunda parte c. 3. H. I. n. S. 


de 


r 


x 
. 
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de Modo dicendum , quod de Conditione, & ſecundum ean- 
dem diſtintionem; Nam fi eſt contra jus Matrimonij, & 
apponitur in ipſo Cantractu, vitiat Contrattum , &c. The 
ſame thing is to be ſpoken of the Mean, which is ſpo- 
ken of the Condition, and according to the ſame di- 
ſtinction; for it be againſt the Law of Matrimony, 
and be put in the Contract it ſelf, it deſtroyeth the . 
Contract; To whom I may joyn Covaruvia writing 
thus; Non tantum per Conditionem contra Subſtantiam 
Matrimonij vitiatur ipſe Contrattus, Sed etiam per Mo- 
dum Contractus adjettum; Not only by a Condition a- 
gainſt the Subſtance of Matrimony, is the Contract de- 
ſtroyed, but alſo by a Mean adjoyning to the Contract 2 
(p) : But to anſwer to either Objection ſeverally; where (2) eaten . 
it is ſaid, that the Contract which is made Sub modo , contrib 2g 
is forthwith to take effect; and ſo to continue until $-'-n-7 

that quality be extant (9): That is not true in caſe this 2 gs 
Modus , wherewith the Contract is interrupted ; be a- 2aſ. in l. cente- 
gainſt the Subſtance of the Act (7) ; Indeed if a Man A 
and a Woman contract Matrimony Sub modo, which is oboe Pep may _ 
not againſt the Subſtance of Matrimony , nor unho- Sammam Ho- 
neſt, nor unlawful , [ As that he ſhall give her Lao Tn 
at ſuch a day |, though he do not give her the Sum pro- — i= 


ha. 


miſed at the time appointed, yet is not the Matrimo- fa. 
(r) Prier. verb. 


ny diſſolved (s); but it is otherwiſe in other Contracts 11.trimonum. 


(Y); and in teſtamentary diſpoſitions (), from whence 5. 3.4- 2 
tim. de cond. 


theſe objected Arguments being deduced , prove no- 

thing againſt our former aſſertion (x) : And whereas it £4 > 

is further objected , that this Condition being reſolu- —_— 7 15; 
| x | (s) Prier.ubj ſu- 


—— 


pra. Summa Roſella. verb. Matrimonium. el. 3. verſic. que eft differentia, Idemque Juris eſt, ſi 


ſub Conditione reſoluti ud Matrimonium ſit contractum. Panor. in c. 1. de cond. appoſ. extra. n. 2. 
t) L. 1. & 2. ff. de addict. in diem. (u) L. pater Severinam. 5. ultim. ff. de cond. & 
demon. (x) Ex ſeparatis non infertur. E. ultim. ff. de Calum, L. neque natales C. de pro- 
bac. Everard. loco à ſeparatis. | | 


FT: 2 tive, 


"es 


; 
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W 3 3 tive, doth preſuppoſe a former Act (5), like as priva- 
* po Lon tio preſupponit habirum (2). I anſwer that a Condition 
de cond. inded. reſolutive (properly ſo called) doth preſuppoſe a former 


end. Act (q, in which Caſe the Contract is ſaid to be, parus in 


ult nude condic. 


a p. extra n 3. Capite , conditionalis in Cauds (I, pure or ſimple in the 
(= L.decem. Head, conditional in the Tail: But in our Caſe the Con- 


F. de verb. ob. 2 : a . 
. dition is not properly reſolutive; and therefore doth : 
loco 2 privatio- not Work any ſuch Suppoſals , which thing appeareth = 
. 0 o n 1. by Panormitan in theſe words, Notabis, Quod Conditio ; 


pecuni un quam. Con Subſtantiam Matiimonii Contractum impedit „non 
r quando eft Suſpenſiva , ſed etiam R-ſolutiva , licet 3 
tt Novel, altqui \ fed male ) hec non animadvertentes putarant quod 4 
tol.343-n.74. & quo ſemel Matrimenium tenuit , Conditio reſolvens : 
. delet haberi pro non adjecta, quod eſt falſum; Nam dico 
pol eta. ud el nunquam fuit Matrimonium, & fic proprie non poteſt 
& DD.aL. dici Conditio reſoluti va (c). Thou ſhalt note, that a Con- 
— dition againſt the ſubſtance of Matrimony doth hinder 
tim. Zul ce the Contract, not only when it is Suſpenſive, but alſo 
Agde. When it is Reſolutive, although ſome Nen but wrong 
um. de con- fully) not marking it, that ſince the Matrimony once 
ic. o ppoſ extra. held , this reſolving Condition ought to be accompted 
88 for rejected, which is falſe; for I ſay, that there was 
never Matrimony, and ſo the Condition cannot proper- 
ly be termed reſolutive. 

34. To conclude therefore whether the Condition be 
againſt the firſt good of Matrimony, as [zf thou ſhalt avoid 
generation of Children}, or againſt the ſecond good | as 
if thou ſhalt play the Adultereſs ], or againſt the third 
good, as [ if I ſball not find a better, or until I find a 
better J, In every of theſe Caſes ( the former objections 
notwithſtanding ) the Contract is utterly void , and of 

640 T — eſt none effect (d), except as followeth aſter the Amplia- 
Tale. ac tions of this Rule, which Ampliations are thele. 


condic a ppoſ- 0 | 
extre-prima parte, Acde c. ſolet. & c. aliquando. 32. q. z. 


my . 
- r ITY , 
: — 4 a — 7 | 4 


A 4. 
22 — 


p 
* 


1 
„ 
: 

, 


Ode 7019s, — — 


35. The 


[; 


2 
4% 
2 
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2 


ny it is utterly void and fruſtrate (J). 


-- 
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35. The firſt Ampliation is collected out of the laſt 


S 


9 


3 


Objection, that is, whether the Condition be ſuſpen- 


ſive or reſolutive; yet reſiſting the Sulſtance of Matri- | 
mony, it overthroweth the Contract (e). (e) e. ultim. de 


36. The ſecond Ampliation flowing from the ſame cds effet 


Fountain is this; Whether the Contract be conditional pb. 


or modal, yet being againſt the Sabſtance of Matrimo- 2 
(FD Covar. 


ract. de Spon- 


37. The third Ampliation is, That albeit the Parties nm 
thus contracted ſhould know each other Carnally, yet pare, c.. $. :. 
ſhould the Contract ſtill remain deſtitute of legal force . 1 


; verb. Matrimo- 
and virtue (g). | | nium 4.3.9. 1 2. 


38. The fourth Ampliation is, That albeit the Reſo- (s) Hear. be, 


3 f & Panor. in c 
lutive Condition be neither unhoneſt or unreaſonable; jim. S 


yet fighting with the Sub/tance of the Act, it doth mor- fal. extra. Co. 
rally wound the Contract without hope of recovery () Man's — 
For Example; A Man contracteth Matrimony with a cap. 3. CL 
Woman conditionally | If ſhe ſhall live honeſtly , or If i. & 16. 
ſhe do never commit Adultery,] whereunto the Woman Sos ne 
expreſly giveth her Conſent. In this Caſe, howſoever 286. Pano. & 
this Reſolutive Condition ſeem very honeſt and very Ot. ubi fu. 
reaſonable, yet becauſe it doth ſo mightily fight with A 
the perpetuity or third good of Matrimony, which is tin. conlil. 82. 


znd:viduum vinculum, by the received Judgment of all (i ) Panor. 


the Interpreters (almoſt) of the Laws Eccleſiaſtical, the Hyppol.omtia. 


Contract is dead in Law (i); inſomuch that if the Par- 3 1 
ties ſo contracted ſhould lye together, and Carnally deal 3 Fr ae 
together, yet could not this Conjunction preſerye the fil. ſecunda = 
lite, or give any ſtrength to the aforeſaid Contract (H. P . 8 
This verily is the Judgment of moſt Writers in this Caſe, & Præpeſ. in e. 
which alſo they have generally delivered for a ſingular . de cond ap- 

and memorable Cautele, whereby any Man (if peradven- 7 rh 

ture he were urged to contract Matrimony with any DD. in c.ultim. 
Woman againſt his liking) might not only ſeem to con- © 2%: _— 
tract Matrimony with her, but alſo indeed lye with her, Singu.286. 


and 


n. 10. Cardinal. 


* * n * 
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1) Hyppol. g. of their purpoſe, who urged him againſt his Will (7) 
Sngul bse. And one Petrus Gerardus de Petra Sancta, doth confirm 


ur ſe hanc 
* eri. it with a pretty Hiſtory to this effect (n: Whiles Ge- 
e rardus was Student at Bononia, a freſh Scholar there, a 
ſaw Giaicife, tall and ſtreight Stripling, of a Sanguine Complexion , 
_— ſpringing towards the Age of Twenty years, whoſe Pa- 
ue rentage was neither baſe nor poor, having more delight 
' 2»mrayn to be abroad in the City, than to be ſhut up witlun a 


bu ume: Ca ſolitary Study, more deſirous to behold the fair Faces 


rele uſes, non 


rene ee. of beautiful Virgins, than ro pore upon an unpleaſant 


bangs, ſed tum Book, or to be acquainted with ſuch as Bartolus and 
ee, Baldus, and carrying a greater Zeal to examin and try 


aus opprimtur : g 
Seis inaui: the ſharpneſs of Womens wits, with ſome pleaſant par- 


Cora. Tric. de ley, than to be urged with ſubtle Arguments, or oppo- 
Spontal.fecunca ſeꝗ with ſerious Diſputations in the Schools: And final- 


parte, c. 3. f. I. 


16. ly, eſteeming it in thoſe days (which none doth in 


() Gerard. : : ; - 
ma theſe days, neither in Oxford nor Cambridge, nor in the 


Inns of Courts) a far greater bleſſedneſs ſecretly to kiſs 


the Civil Text of Womens Lips, than publickly to fre- 


quent the Solemn Lectures of Profound Doctors, inter- 
preting whatſoever Text either Civil or Divine: This 


gallant Youth, whoſe Purſe was as well furniſhed with 
Tempring Angels, as his Head fraught with pleaſant 


Conceits, often recreating his unwearied Wits, and 


daily refreſhing his untired Senſes, after he had taken a 


diligent Survey of all the whole Army of the amiable 
Amazons of Bononia, eſpied one Virgin amongſt others, 
whoſe excellent Beauty, fine Complexion , courteous 
2 Conditions, womanly Modeſty, ſeemly Grace, and o- 
ther Vertues of Body and Mind, were ſuch, as for the 


they in reſpect of Wealth, Honour and Friendſhip, were 
to be preferred before her (fo adverſe is Fortune to Na- 


Nature, 


and yet nevertheleſs be at freedom, and diſappoint them 


fame ſhe was worthily preferred before the reſt, albeit 


ture ;) Well noteth this Scholar all her Perſections of 
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Nature, and all her wants of Fortune; by the one he 
is inflamed to Love, by the other he is in hope to ſpeed: 
Forward therefore he proceedeth, ſparing neither Vows 
nor Giſts, whether to obtain Marriage, or but to reap 
the only Fruits thereof, let the Sequel ſhew ; but whe- 
ther this or that it skilleth not; for ſo perſwaſive was 


his Eloquence, as the ſimple Maid miſtruſted not, and 


of ſuch force were his Giſts, as the poor Soul miſliked 
not: Nevertheleſs, leſt ſhe might ſeem too credulous 


to believe all that he ſpoke, or too amorous to grant all 


that he deſired; to prevent the one, ſhe tried her wo- 
manly wit with his Scholarly skill, oppoſing to his fair 
Promiſes many grievous Perils; and to avoid the other, 
ſhe ſhewed no want of maidenly modeſty, by often de- 
nying his earneſt Demands, preferring that one Jewel , 
which he ſo deſired, before all the Jewels which he had 
beſtowed : In no wiſe therefore would ſhe yield, and 
yet would ſhe be conquered in any wiſe : He perceives 


and purſues, artending only for opportunity : During 


which time, her aged and long-experienced Parents, un- 
derſtanding the raſh Reſolutions of the young Couple, 
did ſee, but would not ſee the ſame, intending indeed 
by this Bait of their Daughters Beauty to catch the 
Youth in his own Net, and to force him to marry her, 


and maintain them. They therefore make fair weather, 
inviting him to their Houſe very friendly, and there ett 
tertaining him very civilly. And long it was not, till 
by 13 of the expert Parents, an opportunity 


was offered to theſe fervent Lovers, to have accom- 
pliſhed what they long deſired. The Scholar thought 
verily that now he had got Fortune by the Forehead. 


But when they were alone, and ſafe together (as they | 


thought) ſuddenly her vigilant Parents, with a multi- 


rude of Kinsfolks, ruſh upon them, threatning even to 
kill the Scholar, unleſs he would preſently marry their 


Daugh- 
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Daughter. Judge you in what a quandary my young 
Maſter now ſtood, ſeeing himſelf thus entrapped, an 
brought to this Dilemma, either to marry a Woman of 
. poor and baſe Kindred, or elſe to hazard the loſs of his 
3 own life. In vain doth he now wiſh, that he had been 
faſt at his Book; In vain doth he now repent him, that 
2 he preferred Pleaſure before Study; and in vain did he 
of and earneſtly crave a further time to anſwer ; but 
| | they were peremptory : Wherefore ſeeing no other R- 
= medy, he willed them to ſend for a Notary , promiſing 
. that before his departure he would contra & Matrimo- 
ny with their Daughter , which pacified them for the 
1 time; and in the mean time, with all ſpeed, he diſpatchi- 
= ed a ſecret Meſſenger to an old Doctor his Tutor, to 
whom the Caſe being imparted , he craverh his Coun- 
_ ſel, in making ſuch a Contract as might farisfic the Pa- 
. rents, but not bind himſelf. The Tutor adviſeth his 
Pupil to contract Matrimony conditionally, IF /he ſha | | 
live honeſtly,) or [If ſhe ſhall not do with another as ſhe N 
ſhe had done with him, | or under ſome like Reſolutive ; 
Condition. The Scholar upon the return of the Meſ- a 
ſenger, and the receipt of this Anſwer, he was adver- 
tiſed; wherewith, not only the Party herſelf, but the 
Parents alſo were well appaied, thinking the Conditi- 
on to be both reaſonable and lawful. Which done, the 
Scholar eſcaped joyfully, thanked his Tutor heartily, 
and thence forward applyed his Study more diligently. 
The covetous Parents, who thought they had been ſure 
of a rich Son in Law, after they had conſuited with o- 
thers, perceived that they were deceived. The young 
ö Woman, who lately was a Virgin, remained very ſor- 
1 rowful, not ſo much for the loſs of that which could 
not be recovered , as for the loſs of her new ſuppoſed 
Husband. Thus whether we reſpect Hiſtories or Au- 
thorities, we may perceive how all the — 
1 . wit 
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with. one common Conſent, conſpire in this, That al- 

beit the Condition do ſeem reaſonable and honeſt, yet be- 

ing Reſolutive, it doth utterly deſtroy the Contract of 
Matrimony wherewith it is mixed. Only one Writer (x) ©) Melchior. 

(of all that I have read) doth run a contrary Courſe, —— 
affirming that thts Condition [ $7 honeffe vixeris, If nial, ol.75. 

thou ſhalt live honeftly ; Si non mechaberis, If thou wilt 

not commit Adultery] is a ſecret Condition, ſuch as,were 

it not expreſſed, is ſecretly underſtood, and therefore 

that the Contract is not thereby made Conditional, but 

that the ſame is pure and ſimple, as if no ſucly Conditi- 
on had ever been expreſſed (o). Howbeit, I do not ſee (0) Arg.Condi- 

| how it may be juſtified that theſe be ſecret Conditions: t Sent 
For albeit to live honeſtly, and not to commit Adulte- & demon tows 


ry, be one of the ends for which Matrimony was inſti- _ C. de fide 
| juſſ. 0 


tuted, and ſo always underſtood and ſecretly promiſed, eee 


though it were not expreſſed in the Matrimonial Con- 27.4.1. c.omne. . 


27. . 2. Præpoſ. 


tract (p), yer that this formal Promiſe is underſtood as 3 


a Condition, (that is to ſay) that if either party ſhould ond. appeC ex- 
live unhoneſtly by committing Adultery, the Matrimo- tra. n. 3. Silva 

ny were thereupon 2 facto diſſolved (9), (for ſich is — . 
the nature of a Condition) doth not follow (r): Ofs. - © 


which Queſtion nevertheleſs, and whether for Adultery @ Nam defi- 
| ente Conditione, 


Matrimony be diſſolved 4 vinculo, or only a menſa & ;jz|, jure ct 


thoro, we ſhall hereafter diſcourſe more fully: But in % ais, rom 
nter UIUIS 


. © , . 
the mean time, I dare nor truſt ro this one Man's opi- — 


nion alone, eſpecially againſt ſo many. Again, if it were wlunraribs. 


ranted, That this Condition [Sz honeſte vixeris, If thou Tiraquel in rep. 


{halt live honeſtly,] is tacita Conditio,a ſecret Condition, — 


Doth it therefore follow that the Contract wherein this n.47. quo caſe 
ſecret Condition is expreſſed, is pure and ſimple , as if 2 e # fe 


Bald.in L.1. C. 


de ſccund. nup. Cardinal. in Clem. 1. de pœnis, vel ſuffcit declaratoria. (r) Topicus namque lo- 
cus a fine, tenet ſalum in bono & malo, inquit Jo. Caſus Oxon. in ſui Summa dialed, fol. 239. 
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146 Ihe Form or Manner of Contracting 
De it had not been expreſſed (g); Is not that alſo very 


adifoluvi Matri- s . 
mexium propre, doubtful? I refer thee to that I have written of the 
1 Nature of ſecret Conditions (r). Indeed Spouſals de 
ee Ecchfie ju. futuro may be contracted under this reſolutive Conditi- 
dicrm, etiam On, | If thou ſhalt live honeſtly, Sc. ()], becaulc it is 
Cremen fit neto- 
rium, Commu- 


ns ef D:Ferum tion, albeit the Coꝛitract were pure and {imple , with- 
N ge, Out mention of the former Condition (x); much more 
Fes Mo. when this Condition If thou ſhalt live honeſtly, If thou 


tiis extra. Mo- 


raldus Tract. de ſhalt not commit 2 (y)] is exprelſed , unlefs the 


Marrimoniov! Parties fo eſpouſed do firſt know cach other Carnally , 


98. a tum 4 
Eter ſentit, 


Cana fir not. Matrimony (), which, as I faid, is not utterly diſſol- 


* ved for Adultery (a): Moreover, if the Matrimony were 
de deſponſ. im- ſeparable even 4 vinculo in Caſe of Adultery (as ſome 
— cok do hold (4) ,) yet who dare ſay that in that Caſe it is 
00 Ene fer. diſſolved ip/o facto (c): For what if the Party innocent 
zaſ voluit ipſe will remit the Fault, and continue the Band of Matr. 
— mony (4); nay, the Innocent may not only ſo do, but 
ſcriplit, $1 con. is ſeverely to be admonithed thereunto (e): Wheretore 
trahentes ita 

— ſhalt not commit Adultery,] is not a ſecret Condition, 


hnefis wvizers, ſuch as is neceſſarily underſtood in every Matrimonial 
nom habetur pro 


2 Contract (inaſmuch as Matrimony may conſiſt, and 


que verbs ( not be diſſolved, the Condition being infringed) but ra- 


vrwm ame) ther a Condition againſt the Subſtance of Matrimony , 


Spenſalia potius 


* quam Marine. (inaſmuch as it is oppoſite to the perpetuity of Marri- 


Goden. lib.2. conſil. matrimonial. conſil. ibidem 2. n. C. 
Ita ſi quis. % c de illis. de condic. appoſcextra. (z) d. c.de illis c. is qui fidem. de Sponſ. ex- 
tra- DD.ividem. (a) Intellig as vlim hoc precedere ure tant um Cananico, quo propter Adulterij 
deli um ſeparatur quidem Matrimonium, non a winculo, ſed à menſa c thoro tantum. Panor.in c. 
ex literis. de divor. extr. n. 5. & omnes Canoniftz ibidem. (6) de quibus Schne idw in. Trac. de 
nupt is, fol. ꝙ o. cum ſeq. Weſenbec. in Tit. de div ortiis & repud. ff. (c) Sancitum enim fuit in cenſil. 
Carthaginenſi (cui interfuit Auguſtinus) ut nuillus conjug atus uxorem dimitreret, niſi probatd privs a- 
pud Epiſcopum Cauſa. c. Seculares. 3 3. q. 2 c. porro. de divortiis extra. (a) c ſuper eo. de hæretic. 
in Sext.Menochde præſump. l. 3. præſump. i. n. i 9,20. Schneidw in. de nuptiis fol. 2. Sed tamen impro- 
Neptunum accuſat, qui iterum Naufragium facit. (e) Schneid u in. ubi ſupra. vide intra. 


| age) 


certain that ſuch Spouſals may be diſſolved for Fornica- 


for then it is all one as if they had ſimply contracted 


this Condition [ I thou ſhalt live honeſtly , or If thou 


(x) c.quemadmodum de Jure jur. extra. S. 
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Simple and Conditional Contracts, &c. 147 
age) and therefore doth overthrow the Contract of Ma- (7) Panor. in 


trimony whereunto it is joyned, accordingly as is a- — 
foreſaid ( f ). 4 Gerard. Sing. 2 l. 
39. The firſt Limitation of the former Rule (viz.) relig. 
That a Condition againft the Subſtance of Matrimony (g) c. ultim. de 
doth make void the Contract (g),) is when the other <ondic.appoſ. 
Party doth directly diſſent or gain-fay the ſame Condi- z 4 2. c 
tion, conſenting only to the Contract without the Con- aliquanco. In- 
dition (/); for in this Caſe the Contract is good, and gat Boe: 
ſhall prevail as Spouſals (), which by Carnal Copula- tim. de cond. 
tion become true and perfect Matrimony (H. appoſ. extra. 
40. The ſecond Limitation is when the other Party — 
doth neither expreſly diſſent nor conſent to the ſaid Con- li in e. ultim. ae 
dition (yielding Conſent to the Contract only); for un- ondappotextr. 
leſs both the Parties do yield to the Condition the Con- — 
tract is not utterly overthrown : So that the Silence of the Teſte Covar. 


one Party doth work the ſame effect in this Caſe, which T2 9 Spon- 


manifeſt Contradiction did in the former (H. parte, c. 3.5. 1. 

41. The third Limitation is when as the Parties do „ „ 749» & 
firſt Contract Matrimony, and then the Contract be- 2 os ii 
ing perfect, add a Condition againſt the Subſtance of Adr. in 4. q. 9. 
che Act; for then, albeit both Parties do expreſly vel; — 
their mutual Conſents to this Condition, yet doth it Hoſtienſ. Cardi- 


not hurt the fotmer perfect Contract (in). ml & Prager 
432. Unhoneſt Conditions, which be not againſt the n 
Subſtance of Matrimony , do not hinder the validity wa. 

of the Contract of Spouſals or Matrimony, whereunto “ Fra poſ in 


they be joyned (%, but are reputed for rejected, and 5 


ic. app · facit 


that in favour of Matrimony (o), for it is otherwiſe in L per — 
I, cum 


other Contracts by the Civil Law ); and therefore if * f. de uſa 

| & hab. ubi di- 
ſtinguitur an in eadem oratione vel diwver(s adjiciatur Conditio, vel modus, contra Subſtantiam 
Ackus. (n) c. ultim. de cond. appoſ. extra. ſecunda parte. Præpoſ. in c. 1. de Sponſ. duo- 
rum. extra. n. 4- ubi refert quod communi DD. opin. text. d. c. ultim. qui loquitur in Matrimonio 
extenditur ad Sponſalia. (o) DD. in d. c. ult m. Covar. Tract. de Sponſal. ſecunda parte, c. 
3. H. I. n. I. &K 2. (p) L. impoſſibilis ff. de verb. oblig. F. Si impoſſibilis. Inftit, de mutil. Ni, 


pul. 
| V3 | a 
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a Man and a Woman do contract Spouſals or Matrimo- 
ny together, conditionally if he or ſhe ſhall commit 

Theft or Murder, this Condition is rejected, and the 
gag ge Contract pure and ſimple (9); Nevertheleſs, it is not per- 
condic. appoſ$. petually true that the unhoneſt Condition is rejected in 
2 —_ Matrimonial Contracts; for if the Parties do belicye 
Ta wc the ſame condition to be honeſt (7), or if the unhoneſt 
Marrim. fol.76. Condition be only of a thing paſt or preſent, and not. 


Covar. tract. de , | 5 
aborl, fecun- future (5); or when the Parties do expreſly covenant 


dn parte c.3. not to conſent, unleſs that unhoneſt Condition be ac- 
$a prin. yer compliſhed (t), in theſe Caſes the Condition is not re- 
APD Extra. "jected , but maketh void the Contract. 

( Covar. 

Tract. de cauſ. Matrimonial. ſecunda parte. c. 3. S. 2.n. 16. Y Idem Covar. d. 2 2. 
(:) Hadrian. in 4. de Matrimonio. q. 6. & Covar. d. §. 2. n. 5. 


43. What if a Man contract Matrimony or Spouſals 
with a Woman conditionally, I ſhe ſhall ſuffer him to 
have the uſe of her Body carnally, or to beget her with 
Child, Whether is this Contract pure and ſimple or 

(x) De hac L. conditional (% Divers hold, that whether the Parties do 


vide glo J. & | 
moe 89% mean of unhoneſt and adulterous Copulation , or of 


e. 1. de Sponſ. Matrimonial Conjunction , the Contract is ſtill pure and 

— ſimple (x): In the former Caſe it is pure and ſimple (ſay 
1. 1 ++ » $a 5 . 

> Soon «2. they), becauſe unhoneſt Conditions af&rejected from 


rum extra verb the Contract, when they be not againſt the S tance 


———_— a thereof ()); and in the ſecond Caſe much more is the Con- 

V Glofan d c. tract pure and ſimple, becauſe Matrimonial Copulation is 

. C. _ a ſecret Condition neceſſarily underſtood (z); and to that 
IC. 5 . . . 4 

oof. extra bor end eſpecially is Matrimony contracted (4); Others 


omi 40. n. make difference, whether Matrimony be contracted 
128. Pandr- ig under the foreſaid Conditions or Spouſals only (4): When 


dc. 1. n. 6. ' : x ; 8 
(-GtTprel. Matrimony is contracted under the foreſaid Conditions, 
& Prap-1. in d. | | 

c.4.de Sponſdunrum n.4. (a) F. cum ergo. 27.4.2. Præpoſ. abi ſupra. () Prier. in Summa quæ dici- 


tar Sil ve trim. verb. Matrimoniamel. 3.49. 7.Cardinal.in c. . de Sponſ. d orum extra. ꝗ. i. verſic. in propoato. 


As 


_—_ — 


"0 imple and Conditional Contrafts, &c. 14 9 


— 


As'[ do take thee to my Wife, if thou ſhalt ſuffer: me, c.] () Cardinal. in 
then is the Contract pure and ſimple (c); And theſe * Ker 
words | if thou ſhalt ſuffer me, &c.] are to be under-q.:. verb in. 

ſtood cauſative, or as though the Party had faid [ Le- Fropomy Y 
cauſe thou ſhalt ſuffer me, Sc. (d):] When Spouſals are ue  firnica- 
contracted under the Condition aforeſaid', as I willris cas fit in- 


| | ; : . Cteligena”, quo 
take thee to my Wife , or I will contract Matrimony Caſs nl 


thou ſhalt permit me, c.] Then if the Parties did mean conaitio , aper 


of: an unlawful Conjunction , the Condition by the O- 5 2 Fx 
pinion of divers (e) is rejected; and ſo in effect, as if ;;;; Ala, nent. 


they had contracted Spouſals ſimply (F): But if they did «= , wel ante 


not mean of any unlawful Conjunction, then is the ulam.Clavar.. 


in Summa An- 


Contract conditional, and is ſuſpended until the Con- gelicd verb.Ma- 
dition be accompliſhed (g). If it do not appear whe- trimonium im. 


ther the Parties did mean of a lawful or unlawful Con- n Wr 


junction, for the avoiding of Sin the Law preſumeth moniali Coitu, 


they meant honeſtly (; whereby the Contract is © % 


partium Conſen- 


made conditional, and is ſuſpended (as is aforeſaid) un- in hujuſmodi 
til the Condition be performed (i), which Condition Cows farm 


. 2 1 43 effcitur Matrte 
being once performed, it is a queſtion whether theſe „„ 


Spouſals remain Spouſals, or they do pals from Spou- rande verba,zu- 


ſals into Matrimony (H); Wherein ſome affirm that they quit Cardingl. 
be no more than Spouſals ſtill(7) : And although the ) vc. 


a) Tancred in 


Condition be now accompliſhed , whereby the Spou- ci. de Spool... 
dubrum es- 

tra. de quo ibidem gloſſ. & Præpoſ n.4. (e) Silveſtr. Prier. verb. Matrimonium F. 3. g. 2. verb. 

mihi autem, &c. & oer. conſil. 40. n. 128. Panor. Poſt. gloſſ. in c. 1. de Sponſa. duorum, n. 6. 

& ibi Cardinal. q. 1. in fin. Quod tamen neu. plac et ol: ; 0 fertaſſe communis eſt opinio, 

qued iſea vr ( Si permiſerit ſe cegnoſci) tum demum Conditiinem faciunt, quando de fernica- 


rio Coitu intelligantur, nempe quando Conditio aliter exprimatur cuam ineſt. Vide Præpoſ. u 


d. c. I. n. 6. & Melchior Kling. Tract. de cauſ. Matrimonial. fol. 75. in fin. (f) c. uleim de 
Spenſ. extra. (g) Cardinal. in d. c. 1. de Sponſ. duorum op. ſecunda in fin. Prjer. verb. Ma- 
trimonium F. 3. q. 7. verſ. S: vero fit honeſta, Contrarium tamen tenet Præpoſ. in d. c. 1. n. 4. 


Ub; dicit hanc Cenditienem nihil eperari quia nen aliter exprimitur quam ineſt. () Covar. 


Tract. de Sponſal. ſecunda pan te. c. 3. §. 2. in fin Præpoſ. in c. 1. de Sponſduorumn. 5. verb. In 


contrariam. (7) Cardinal. in c. 1. ce Sponſ. duorum. op ſecunda. in fin. Prier. verb. Matrimonium 
C.3.94.7. ( de quũ q. DD. in c. 1. de Sponſ. duorum extra. (1) Vincen. in dc. 1. de Sponſ. duo- 


rum extra. & poſt eum Jo, And, ibidem Silveſtr. Prier. verd. Matrimonium & 3. 7. vertic. Si vero fit. 


honeſta. 


ſals, 
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ſals, which before ſuch accompliſhment were conditio- 

nal, are now purified , and as it were without Con- 
(mice ks dirion (m); Yer this removing of the Condition hath 
pet 5 no further force, ſave only to make that ſimple, which 
2. & ibi DD. before was conditional : So that whereas theſe Spou- 
ne ig lals were at firſt conditional , the Condition being re- 
& male. moved, they become of Conditional Spouſals, ſimple 
r ce . Spouſals (v), but yet Spouſals ſtill, not Matrimony 
(e) Unicen. & (0). Like as when two Parties contract Spouſals condi- 
Jo. And. in dc. tionally , by promiſing that they will Marry together, 
> if their Parents ſhall conſent (p), the Parties conſenting, 


(p)Contrahunt. it is no more than if they had promiſed ſimply to 


— 


namque fob Marry (2), which promiſe of future Marriage ( albeit 


lit | axon 
fonfatia, eam ſimple and without Condition), doth import no more 


de future c. de but Spouſals (7) : Nevertheleſs it is confeſſed by the Au- 


— 2 thors of this Opinion, that if the Parties contracting 
Paror. n.z. Spouſals conditionally , I If /he ball ſuffer him to have 
(9) Fagor. ine. the uſe of her Body | proceed to the ſecond Act of Ge- 


p il a | 2 | . * 
* $pon- neration, then , as by the firſt Act the conditional Spou- 


Alf. fals are made ſimple, ſo by the ſecond Act, theſe 


On Jo. ſimple Spouſals are tranſlated into Matrimony (); Others 
< 1.deSpon, (Whoſe Opinion is more commonly received) do affirm, 


ducram. Henr. that eyen by the perfection of the firſt Act of genera- 


Boic. in c.ultim. ,-: 4 : 
Je cond. ane tion, the foreſaid Spouſals are not only purified from 
in * 25 the foreſaid Condition, but are alſo turned into Ma- 


()Prepol. in trimony (#). Whoſe reaſon is, that foraſmuch as the 
c. 1. de Sponſ. 


duorum cxtra n. Parties did men of an honeſt and lawful Copulation, 


5. verb. incon- they did thereby intend a Matrimonial Conſummation; 


trarium. Covar. h a a 
Trag. de Sponf and conſequently by the accompliſhment of that in- 


2 parrec.34. 2. tended Condition, the atorcfaid Spouſals became Ma- 
is, Summa trimony (2), none otherwiſe than when two Parties 


Roſella verb. | 
Matrimonium. el. 5. verſic. Nucd ſi quis contraxit , &c. Melch. Kling. Tra. de cauſ. Matri- 
manial. fol. 75. in fin. () Covar. tract. de Sponſal. ſecunda Farte. c. 3. F.2. in fin. Cardin. 


in c. I. de Sponſ. duorum. Summa Roſella ubi ſupra. 


* | COn- 


* —— OI ö‚d — 3 


contracting Spouſals conditionally, viz. That they wil! 
Marry, if their Parents will conſent; and dealing toge- 
ther Carnally before the accompliſhment of the Condi: 
tion, are not only ſaid ro have thereby renounced the 
Condition, bur alſo in the fame moment to have tran 
ſlated the ſame Spouſals into Matrimony (x); And — NN 
ſo I take it to be, when as the Parties do contract Spou- & Fræpoſ. in c. 
fals in this form, [I thou wilt permit me to haus the e ls decond. 
uſe of thy Body, I will Mirry thee , if ever 1 Marry (,) — 
Y, that is to ſay, if the Parties meant unhoneſtly gel. verb Mo- 
the Condition is rejected, if honeſtly the Contract is „ dimeng zn . 
| „ l iment. 3 n. 9. 
ſuſpended, but the Condition being once aecompliſhed, Addie. ad Ho. 
the Spouſals are not only purified, but turned into Ma- _ * 
trimony (z). But if the Contract be made in this wiſe 4. 1 
Tf thou wilt ſuffer me, I will never forſake thee | albeit quæ conditio in 
the do ſuffer him, yet thereby neither Matrimony, nei- n S, Ro- 
1 > | . | | verb. Ma- 
ther Spouſals are contracted or confirmed (a); for albe- timoniumel. 5. 
it the Condition being accompliſhed , the Contract verfic. quid f 
ſeemeth to be purified , or as though no Condition had I conrratur 
been expreſſed (4, ; Yet this admitted, it relieveth not „/ ibidem. | 
becauſe theſe words [ I will never forſake thee ], being ( Baptiſta in * 
: | 4 7 © _ . Summa Roſella. * 
uttered ſimply , or without any Condition, infer nei- „erb. primo. \ 
ther Matrimony nor Spouſals (c), . becauſe they be meer nium el. verb. 
negative; And therefore, unles it may appear by ſome g 2 
other Conjectures, that the Parties did thereby intend verb. Matrimo=: - 
to contract Matrimony or Spouſals, it is as if the Par- e . 
ties had not ſpoken any words: at all (4); Or if che Prad 4 Spen- 
Contract be conceived alternatively in theſe Terms LI, fal. e.. S. 1 n.3. 
thou ſhalt ſuffer me , (Sc. I will take thee to *t Wife, or SS * 
7 will give thee 100 l. (e)] though ſhe do ſuffer him, yet & e ſuper eo 
is it in his Choice (by the received Opinion) whether de condie * 
| | * pot. extra. & 
| + 563%, {A | DD. ibidem. 
(c) Bapriſta & Silveſter. poſt. Monald. ubi ſupra. + (a4) Tidem ibidem, quibus adde Covar. Tract. 
de Sponſal. 2. parte c. 4, F. 1. n.7. (e) Summa Roſella, & Summa 'Silveſtrin, ubi ſupra. | 


> 
he 
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(#)Silretr. he will Marry her, or give her 100 J. (H); and if he 


Prier. verb. ma. give her the Mony, he is delivered from Marriage (g); 
trimonium el. 3. 


<.7.in En. Cia. but if he refuſe, or delay to give her the Mony, he is 
vad verb marri- hound to Marry her (+). 


* 44. What ſhall we ſay to this Condition, [S7 te Vir. 


matrimonium. Cine m invenero, Si in primo Coitu mihi placueris; If I 
cl 5 verlic. ſhall find thee a Virgin, If thou ſhalt pleaſe me when T 
f 12 2 ia firſt deal with thee ? * | : 

| 45. Some hold that this is an unhoneſt Condition, 
2 Nam Reg%- and therefore rejected (1), and conſequently that the 
en. " Contract is pure and ſimple, Whether ſhe be a Maid,or 
debizerts eſt e. not a Maid; or whether ſhe pleaſe or diſpleaſe at the 
— L. le- Trial (c). Others hold, That albei: the Act be unho- 


ue. fl. de ö 5 
lar. Dor-L. quia neſt, yet is the Condition not unhoneſt, and therefore 


autem. $6 ma- not rejected, but ſuſpendeth the Contract until the Act 
wos f. le be compleated, whereby it may appear whether ſhe be 


— — qui a Maid or no (J); and then if it appear that ſhe be a 
3 Maid the Contract is good, but it ſhe appear to be no 
£ quam tamen Maid, the Contract is void (]; elſe ſhe being privy to 


regulam multi- her own Fault, ſhould reap a benefit by her own De- 


—— nenn ceit (v); wherefore going about to deceive another, ſhe 
der cereras. de remaineth without remedy, if ſhe be deccived herſelf (o). 
Rete extra. And they ſay further, That in cafe ſhe be not a Maid, 


00 Arg. L and the truth cannot appear, the Man is not tied in 
mancipiorumff. Conſcience to retain her for his Wife (): Nevertheleſs, 


— — . as well for the defect of proof, as for the ſcandal which 


inter czterasde Otherwiſe would enſue, the Law will charge him to en- 
Reſcr. extra. n. 628% p y . 
72. (7) Innoc. in c. de ills. de cond. appoſ. extra. poſt gloſſ. ividem. / Hoſtienſ. in Rub. de 
condit. appoſ. extra. g. quæ conditio. verb. quid ſi contraho; de quo Melchior Kling. Tract. de cauſ. 
matri moni. ſol. 75. in princ. & Weſſenb. in Tit. de ritu nupt. ff. n. 8. verb. Quid ſi quod ipſi Theologi, 
ec. Summa Roſella. verb. matrimonium. el. 5;verſ.quid fi dicat accipiam, Sc. (1) Henr. Boic. in 
c. fi Conditiones de condicappoſ.extra.verſus fin. (m) Henr. Boic. ubi ſupra. & Melchior Kling. 
FTratt de cauſmatrimonal. fol. . (n) Sed er dolo nemo debet reportare commodum, nec dolus dolo- 
fo prodeſt L. verum $. hoc quoque ff. pro Socio. Bald. in L. ſi infantem. C de legatis. (% Dolo 
Dolus emmpenſatur L. demum in fin. ff. de contrabend' Emp. ſed viro decepto ſubcen tur. qui ferte 
wotuit vitare bigamiam , inquiunt Henr. Boic. & Melchior Kling. ubi ſupra. D) Heur. Poic. 
in c. ſi Condiciones. de cond. appol. extra. Kling. Tract. de cauſ. matrimonial. fol. 75. 
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tertain her as his Wife (). A third fort (whoſe Judg- (7) Bete & 
ment is commonly received) do put a difference in the 5 * 
Underſtanding of theſe words, [/f ſball find thee a (r) Cardinal. & 


Virgin, Sc. (r)] for ſhe may be found a Virgin by ho- Præpoſ. in c. 


8 . > ; tuas de con- 
neſt means, that is to ſay, by the view and inſpection — 


of her Body by honeſt Matrons. The words therefore Sm Angel. 
being taken in this Senſe, that is to fay, EF ſpall find . —— 
thee a Virgin by the view of honeſt and skilful' Matrons | men. 3.n.;. 
the Condition is honeſt, ſuſpending the Contract until ( Cardinal. & 


in d. c. 


the event of the Condition (5) ; and then, if being thus a. e 
viewed, ſhe be found a Virgin, the Conditi 18 ifi- oF Cardinal & 
ed, and the Contract made pure and ſimple (: „ or if **=poſubi ſu- 
by the ſame means ſhe be found no Virgin, chen is che — 
Contract daſhr, and of no force,” unleſs before th view < qui des 

he himſelf do hnow her (x) : Bur when thele words HI een . 

1 hall find thee a Virgin,] are nor teferred/to the Trial cmmunier E. 
by Matrons, but by Carnal” Copulation, tlien is the ms. 
Condition rejected as diſhoneſt, and the Contract pure . Bent ndl 


and ſimple , whether ſhe be a Maid or no Maid ( YN: 49.9129. | 
With greater reaſon then is this Condition rejected, (S HS e. 
mihi in primo Coitu p Per tuas. & ibi 


acueris!] albeit he were deceived of Cardinal. & - 
his expectation ; And though ſhe peradventure carried a ?=poſCorar. 

deceitful meaning in ſo promiſing, yet without perad- 2 Sponſ- 
venture he did carry a ſinful mind in exacting the per- Deeeg 7 


formance of ſuch an unhoneſt Condition ().. | Q 8 in c. 
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SECT. XIII. 
Of contracting Spouſals either  betwixt 
Parties preſent or abſent. 


1. Tirdiy, Spouſals be contracted either betwixt 
DOS. them that be preſent, or betwixt them that be 
fo) Melchior. abſent (2). Preſent (I mean) when the one Party is 


Kling. Tract. de 
cauſ.matrimo- 


ether, it is a queſtion whether it be neceſſary 
8 alidiry of the Contract, that both the Parties do at 


; Anto. Gubert. 1 14 1 * 1 1 
TFra8. de Spon- one time expreſs their mutual Conſents, and uttering the 


Seen gti. words of the Contract immediately one after another ; 
— Srea. Of whether it be ſufficient that the one Party do ſigni- 
Ela ga in fin. fie his or her Conſent at one time, and the other Par- 
, 


53. n. 2. cum ſeq. & confil, 1 7. n. 3. () Gloſſ.& Cardinal. in Clem. c. dudum de Sepul g. ſtatui- 
mus. verb. præſentari. (e) L. abſentem. & ibi gloſſ. & DD. de Verb. Sign. fl. (4) de hae 
4. omnes fore DD. in c. dilectus. & in c. pen. de Sponſ. extra. & Covar. Tract. de Sponſal. ſecunda 


parte. c. 4. in princ. n. 6. & 7. | 


| (8) Er quiden 2. In which Queſtion ſome pull this way (e), and o- 


— 1 1 thers draw that way ; but they may be reconciled by 


cenſenſum eodem tempore exprimi tenent Hoſtienf. Jo. And. Præpoſ. quorum opinio ut eſt commumior. 
Teſte Covar. ubi ſupra. ita & zquior, Teſte Panor.ind.c.cum dilectus. licet ipfe refragetur. () At 
fſemul conſentiend & incontinenti reſpondend, docent Specul.in Tit. de Sponſal.per Lcontinuas.& 1.1.ia 
princ. de verb.ob.Panor.in d c dilectus. in fin. Antonius conſil. 6 . &. hens opinion in jur miiorem 


2 - 


᷑verierem affirmat Panor. loco præalleg. 
| this 


thn a. 
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this diſtinction; for either doth that Party, whoſe Con- 
ſent was firſt urtered, perſevere and continue in the ſame 
mind and purpoſe, without change or alteration , until 
the other Party do promiſe and expreſs the like Canlent; 
and then is the Contract good notwithſtanding the long 
diſtance of time coming betwixt the expreſſing of their 
ſeveral Conſents (g); or elſe doth nor that Party, which (g) Renz. race. 
firſt ſpoke the words of the Contract, perſevere and in c.cumdile. 
: continue ſtill in the ſame mind, until the other Party — — 
4 likewiſe yield expreſs Conſent , but doth repent in the 4. a. 8. in fa. 
3 mean time, and then is not the Contract of any force l. 2. Anta. 
at all (4): For howſoever it be not neceſſary, that the — _ 
Parties contracting Spouſals or Matrimony, ſnould ſpeak. lib. 2. candy. | 
both at once, or ſignifie their mutual Conſents immedi- ng ie 
ately one after another (2); yet is it more than neceſſa - ;. a. 16. verſie 
ry that both their Conſents concur together at one and & quidem per 
the fame inſtant (4), which thing alſo the propriety of & Can 
the word Conſent doth import; for | Conſenſus] is as c.pen. de Spen.. 
much as mul Senſus (/),] an agreeing er at one } 1. Parif. cons 
time, without which Conſent or mutual Agreement at Pre vb 1. 
one and the ſame Inſtant, oertainly neither Matrimony 2 j 
| Won TO "24 F -<24 F*0 £34 —— 1 
. Henr. Boic. ubi ſupra. Præpoſ. in c. ſi inter. de Sponſal. extra. notab- 3. Pariſ. conſil. 55. n. 16. 
ä Zaſ. d. conf. 4. vol. 2. n. 8. in fin. Alciat, in L. 1. S. qui præſens. ff. de verb. oblig n. 12. Summa. 
Sitveſtr. verb. matrimonium. 5. 2. q. & () Covar. Tract. de Sponſal. ſecunda parte, c. 4. n. G. 
in fin. Ferret conf. 246. n. 6. (I) c. ſi inter. de Sponſal. extra. ibi mutuo. & Præpoſ. in cod e. 
notab. 3. facit gloſſ. in L. conſenſu. ff, de action. & qblig, Molin. in 1. f. G. 1. de verb. obl. ff. n. i 3 


cum ſeq. Accedit c. quia propter. & c. cum paſt. de elect. extra. lib. 2. conf. Matrimonial. conſil- 
ibidem 13. n. 7. Boic. in d. c. cum dilectus. () Dominicus. de S. Gem. in c. fi oblato. de li- 


tis conteſt, in Sext. Spiegel. lexic. verb. conſentire. (m) c. Tux, & c. ſi inter de Sponſ. ertra· 
L. nuptias fl. de Reg. Jur. de conſil. 13. n. 7. | 


— 


3. Bur now having crept out of one Queſtion, we 
ſlip into another no lefs doubtſul, nor no lefs needful 
to be known than the former; for what if it do nor 
appear by any outward Act, whether the Party, 

| ; X 2 whoſe 
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whoſe” Conſent was firſt expreſſed, | do: perſevere. in 
the ſame mind or not, whether ſhall this Party be pre- 
ſumed ſtill to continue thus aminded, until the other 
n) ec hac g. Party likewiſe ſignifie his or her mind, yea or no (): 
. '* Here again is hard holding and drawing amongſt 
Db. in L. the Doctors (o); for ſome! tell us that he is pre- 


A. > © oY ſumed () to perſovere in tlie ſame mind tilt, when 


ootg. © the contrary doth not appear; otliers teach the contra. 
(p) Dominic. in 221. 275 | $654 1 es . 58ffti ts 

2 2. de Lir. ry (9). | 

cont. in Sext. ” 


Ferretns cunfil. 246, n 6. Zaſius conhl. 5. vol. 3. n. f. verſ. Sed nunc Haber, &c. Menoghde pre- 
ſump. lib.6-concl. 3 7. lib. 2. conſil. matr. conſil. ĩbidem 3. n. 7.in-fn. * (9 Præpoſ. in c. ſi 
inter. de Sponſal. extra. notab. 1. Anto. C 55 Conſilium extat in lib. 1. confil. matrinio- 
nial. coul. ibidem 8 3. n. 1 6. lib. 2. conf matr. donſil. ibidem 7. n. 14. Zaſ. confil. 4. vol. 2. H. 8. 
| 4. The Reafons of the Affirmative are chiefly theſe, 
c L. eum qui Mutatio non præſumitur (79, inconſtantia r eprobatur (s), 
e bene, Change or Alteration is not preſumed , Inconſtancy is 
majores. de f . k - . 
Bapti't. extra- repro ved; which Rule is beautified with many Caſes 
&) Menoch. de 
præſump. lub. 6 


_ * deretur diſceſſit, & reverſo reſponſum eſt, obligat (); If 


end. 1062. one preſent do interrogate and depart before anſwer, 
& conc-14> | and returning, being anſwered, it bindeth. 


15. of 


Luis, non pr ſumuntur niſi probentur (9) Facts are not pre- 
_— 1 ſumed unleſs they be proved an therefore to perſevere is 
Jur. L-diffamari not preſumed, when it is not proved. Again, there is a Text 
5. fl igitur C. which faith thus, 57 poſt int errogationem aliud agere cæ- 
mai . cor. perit, nibil proderit quamuis eddem die ſpoſpondifſet (2), 
bum. ff de divor-& repad. (0) L. in libello. $. facta· ff. de captiv.&; poſihum. c. Cum Ichan- 
nes. g. vcrum. de fide Inſtrum. extra. Maſcard, de probat. concluſ. 7 32. (2)L continuts. de 
verb. oblig. fl. | 1 5 i 1 


7 
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If any after he be interrogated begin to do any other 
thing, it ſhall not profit, though he promiſe the ſame 
day; So we ſee here in this queſtion, here is Opinion a- 
zainſt Opinion, Reaſon againſt Reaſen, and Text a- 


gainſt Text. | "23h 
6. But howſoever Men be contrary in Opinions, nei- 3 
| . (a) L. cumqui- 
ther is reaſon nor Law contrary to it ſelf (a); Thus dam 5. ſuum c 
therefore is the Contradiction reconciled, The diſtance ibi Bart. de ac- 
of time betwixt the promiſe of the one Party, and of ir. hæred f. 
the other is to be regarded, namely whether it be long 
or ſhort (3); if long, then is not the Party, which firſt C Zaſius. condi. 


a - - a : J. f R 
promiſed preſumed to perſevere in the fame mind until 2 Jn 


the other Party likewiſe promiſe (c); And therefore (for i fur 
Ant. Quettæ. ut 


example) if this day the Man do promiſe unto the Wo- gu 
pe ' | patet.lib.2.coun- 
mam, that [| he wil, or that he doth take her to his Wife] ; il. Matrimoni- 


and ſhe make the like promiſe to him the next day, um. conlil. ibi- 
dem 13. Idem 


this Contract is not good (4), nor is the Man preſumed 7,7 10 


ro perſevere ſo long in the ſame promiſe (e); For it is a- vol. 2. at ifud 
conſiliam eſt pa- 


greed upon, and concluded generally amongſt all the % Fe 
Writers almoſt, of Fame and Eſtimation, That the ſpace 7: ſubſcripts 
of one day is a long time in this matter of Contracts, e clarum eſt. 
wherein mutual Conſent is requiſite (f); much leſs then „ | 


if the Woman promiſe this day, and the Man next day, Pariſ. lib. f. on- 
is ſhe preſumed to perſevere ſo long, the fragility. and oy r 
mutability of the fæminine Sex conſidered. (g); In this 5. 70 2. 1.13. 


Caſe therefore that Rule, Mutatio non præ ſumitur hath no 1 26 co 
Matr. ” 


place, neither that Text, S preſens interrogavit , &c. indem 13. 1 


13. Covar. Tract. de Sponfal. 2. parte. c. 4. in princ. n. 7. DD. in L. 1. F. 1. ff. de verb. oblig. 
(d) Zaſ. de conſil. 5. n. 14, & 15. lib. 2. conf. matr. conſil. ibidem 13. n. 14, 15. Covar. ubi 
ſupra. Pariſ. conſil. 5 5. vol. 4. n. 14. in fin. Jaſ. in I. ait prætor S. Si neque ff. n. 3. & 10. & commu- 
nicer DD. in I. 1.4. 1. ff. de verb. ob. (e) ZaſJaſ.Pariſ. & Covar. ubi ſupra. Molin. in d. G. qui 
præſens n. 4. Alciat. ibidem n. 12. & ita exauciendi ſunt Præpoſ. in c. pen. de Sponſ. extra. & alij 
tenentes, non præſumi perſeverantiam con. Dominic. in c. 2+ de litis conteſt, in Sext. 6. & alios 
contrarium ſtatuentes. (f) Bar. in J. 1. f. 1. ff. de verb. ob. ff. n. 1. quem ibi ſequuntur commu- 
niter DD. nempe Imol. & Jaf. n. 9. & Ripa. n. 15. qui monet ne diſcedamus ab. op, communi. 
Zaſ. d. conſ. 5. n. 14. (g) Menoch. de præſump. lib. 6. Præſ. 37. n. 42. dec. conſil. 163. n. 


2.6. c. torus, de verb. ſig. extra, 


Where 
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Where it is faid, if one preſent do interrogate and depart 
before anſwer; and returning, anſwer be made, this is a 
good Contract; for it followeth in the very next Sen- 
rence, Inter vallum enim medij temporis modicum non vi- 
(h) L.1.$-qui tzat obligationem (, The diſtance of the mean time be- 
Fun ing {mall , doth not deſtroy the bond. So thar ir is 
8 evident, that that Text doth not ſpeak in our caſe, 
0h quam con- Where the diſtance is great. | | 
T, . Nevertheleſs this Concluſion, that by long diſtance 
os ſelum, of time the Continuance of this mutual Conſent is in- 
fone alio _ terrupted, and ſo the Contract void (i), is not free from 
aan mrs, All Exceptions (t): Firſt therefore, if the Parties conti- 


Fum vitiare nue {till preſent without departure from the place; and 
pb. without dealing in any other Act, 9 or imper- 
ance alone 


dual Cr Paul. tinent to the matter in hand, the lon 
& caftro.recep- doth not interrupt, or hinder the validity of the Con- 
af nf 1a. tract () : As for the purpoſe, the Man deliberately pro- 
3. Aliar. ibi-- nounceth the words of the Contract before the Woman, 


dem n 21-Ripz and asketh her, whether ſhe be content to make the 
7. quibus ac- 
«cedit Covar. 


de verb. ob. n. 
11. ubi tradita 


tribus 
ee hold for a good Contract () 


Y Paul. de ” 
| an d. f. qui preſens. verſ. Recoillige, &c. Ripa ibidem. n. 1 2. ubi hane limitationem va- 
nis confirmat medijs. Alciat. quoque eodem g. n. 24. qui tum in fine labitur. (n) Secus enim 
25 7 diſcederet & ex inter valle rediret, quia palam eſt, acts contumacionem per diſceſſum 
(if fatim revertatur) interrumpi. d. g. qui præſens. ) Ripa in d. 5. qui præſens. n. 12. 
poſt. Caſtrenſem ibidem. Adde Molin. cod. 2 d. 9. . facili | procedit in Conp 
rata Matrimonali ; quo hic alijs Stipulationibus eft favorabilior Zaſ in L. Si Stipuler. G. fin.n. 7. 
& hoc Caſu procedit opinio Archid. quem ſequitur Dominic. in c. fi oblato de lit. conteſt. in Sexr. 
Perretus conl. 446, n. E. | | | 


8. Se. 


1 
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8. Secondly, if a certain time be appointed wherein 
to deliberate, as if the Man do promiſe this day, and 
the Woman obtaineth reſpite for her anſwer, until the 
next day; whereupon the Man departeth , and return- 
eth at the time appointed; if then the Woman make 
the like promiſe to the Man, not diſſenting then, nor EX. 
having erſt repented of his former promiſe ; I ſuppole (%) aiciar. in L. 


the Contract to be of like effect, as if there had = $.qui prac 


not been either, diſtance of time, or departure from ,*' K R 
the place (o). | 1 0 . 


Stipuler. h. fin. de verb. oblig. Alex. conſil. 107. vol. 1. idem affirmant Jaſ. in 1. Si ſtipuler. 5. Si 
in locando. ff. de verb. oblig. & Molin. in d. f. qui præſens. n. 17. fi viz. & quatenus conſtet de 
perſeverantia alterius. vide Addic. purpurat. ad Jaſ. in d. F qui præſens. 
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9. Thirdly, If the Party, who firſt promiſed , do at: 
the promiſe of the other Party , following along time : 
after-, accept the ſame , and confent thereunto ; then is 


the Contract good, by reaſon of this new. Conſent 0%. f n . 
concurring with the late anſwer (p). cando ff. de 


; verb. oblig. &. 
ibi Imol. & DD. Melin. in d. f. qui- præſens. ff. de verb. oblig. n. 17. 


10. If the time betwixt the promiſe of the one Par- 
ty and of the other, be not long, that is to fay, not MR 
above a day (9) (I mean a-natural,not- Artificial day) © Bar. & paſt 
{7), then is that Party who firſt made promiſe, preſumed 51. d yet. 
ro continue his Conſent , until the other Party have oblig. | 
made the like promiſe (s) ; and ſo the Contract is of like r un.. 
force , as if they had promiſed boch ar once (). quod confi a. 

| tat. lib. 2. con- 
fil. Matr. conſil. ibidem. 1 3. n. 1 5. naturalis dies ex antiquorum Summsd, id tempus dicitar, 
luce eſt ad tenebras, nen ſpacium 2.4. berarum, quamvis iccud. Paul: de <aftr. Rom. N 
diem hunc qui 2.4. horarum ſpacie conficitur, Matrimonialem appellant, ſed erranter, fe cradimus 
Alciat. in I. 2. de verb. Sig. Tiraquel. de Retract. Lignagier. F. 1. gloſſ. XI. n. 3,4, 5. Spiegel. 
Lexic. verb. dies. Rebuff. in d. L. 2. &aliis. Ego vers Molineum ſequutus , nec ofodecim quidem 
horarum ſpacio contractum viciart, fi tamen conſtat partes in eodem actu gerendo , — 
fe. Vide Molin. in L. 1. $. qui præſens fl. de Verb. oblig. n. 9g. (s ) Zaſ. udi ſupra. Covar. 
Tract. de Sponſal. 2. parte. c. 4. n. 7. Alciat, in 1.1. 5. qui præſens ff. de verb oblig. n. 12. ( i. 
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1 I. As for the Argument, That facts are not preſu- 


Lin libeilo. med (x), but to perſevere is a fact (x) ; therefore not 
. preſumed , it may eaſily be retorted ; for if facts be 


pottlim.c.cum not preſumed , then mutation being a fact is not pre- 


ny ve. ſumed (); And certainly much more properly is muta- 


"ter TH0na fact than perſeverance, for perſeverance is but rhe 
(z) L, divortium Continuation of a former Act (z); Whereas mutation or 


non eit de di vor. : | | 
i. change, is a new contrary Act (a), and therefore not 


Aduequd de ſo calily preſumed; and as for the Text, S/ poſt interro- 

Reg. Jur. fl cm gat ionem, & c.-(b) which faith, That if aſter interrogation, 
— the Party begun to do another Act, it profiteth not, 
probac. concluſ. though he anſwer the ſame day; This Text doth not 


1082. Ub: tra. 


fem "> only not hinder, but further this preſumption of perſe- 
paucys auZieni- VETANCC; for in that it is ſaid, if the Party begun to 
bu; rebrarem , do another thing, it profiteth not, if he anſwer the 
Za wesen, ſame day, Sc. we may thereby gather (by an Argu- 


* 


(x) Bald. in L. ment 4 contrario ſenſu) that if the Party do not begin 
quicunque Cde another Act, then it profiterh if he anſwer the ſame 


ſer. fug. 


L fingularaf. regular Concluſion is, that it doth (4), but alloweth 


fi cer. pet. theſe Limitations. 

( L. continuus. 

fl. de verb. ob ff. ; fe" 

in princ. (c) Vide DD. in d. L. continuus. & in L. 1. $. qui præſens. ff. de verb. oblig. (d) Hanc 
regulam conftituir Franc. Ripa. in d. f. qui præſens. per. d. L. conti nuus. 


(O L-cuman- 12. Firſt, when the Act is naturally neceſſary (e); 
Alan Ear. & and therefore to make Water, or to exonerate the Bo- 
aliiin L. 1. f. dy, or to Dine or Sup, doth not interrupt the continu- 


e ance of Conſent (F), eſpecially in ſo favourable a Caſe 
V Kira. in d. AS Matrimony (g). 3 
S qui præſens. n. by ; 

- 38, Molin n. 19. Alciat. n. 9. qui omnes indiſtincte fic docent, quamvis non leſunt, qui quoad Pran- 
dium wel Cænam differentiam faciunt inter ſanum & ægrotum, quam diſtinitionem refellit. Riga. 
focs preall, (g) Zaſ. in I. Si Stipuler 5. ultim. n. 7, de verb. oblig. fl. 
| 13. Se- 


* 


Fg 
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— 


— 


13. Secondly , when the Act is acceſſory or adhæ- 
rent to the principal matter, as to call for Witneſſes, or 
to confer with their friends, therein it worketh no in- 5 


terruption (0. | (% Jaſ. in d. f. 
14. Thirdly, when the Act conſiſteth only in words, a dh. ent. 

as to ſing a Song of Robin Hood, albeit it be neither n a. 

neceſſary nor pertinent to the Cauſe , it maketh no 


breach or interruption (2). | | (i) Paul. de Ca- 
15. Fourthly , when the Act is very ſhort and brief, — 
it hath not to interrupt the Conſent; as to ſalute any 1s. in fa. 2 


Perſon , to read a Letter, to Seal a Proceſs, &c. (0 th Melin, i d. 
u. 9. c 


16. Fifthly , when the Party promiſing departeth 7,7... 
forth of the place; and rerurneth ſhortly again, here % in a#u me- 


dico, non haben- 


is no interruption, but that the like promiſe being made _ 6 
by the other party upon his return, it is as if there had e 
been no departure (/): What if the Party, having firſt b cum ali 
promiſed Matrimony, depart forth of the place, and 97% ry 
whiles he is going forth, the other Party maketh the una axe ale. 
like Promiſe 2 For Example; The Man - faith to the 79» bam a. , 
Woman, [Here I take thee to my Mife,] and then de- Ge FOO - 
parteth from the place; and as he is going, the Woman (/ Tert. in g. 
faith to him, [ And here I take thee to my Husband, ] derbe. 
Whether is this a good and ſure Contract, yea or ff i: | wero, 
no 2 | | | Cc. nec reputa- 
17. In reſpect of divers Circumſtances the Anſwer 2 3 
may be divers: If the Man did not hear the Woman, a#us, ni inter. 
the Contract is of no more force, than if the Woman — OE ? 


had not ſpoken at all (”) : If the Man did hear the ,,; cagrac 
Woman, it is material, whether he departed ſuddenly ibidem.) _ 
without expectation of her Anſwer, or not? If ſo, it is El 
holden that the Contract is not good, and that this præſens f. de 
ſudden departure, is an Argument that it repented him 
of his former Promiſe (»), unleſs having heard her voice, ji cam in 
p:iac.Alciat.n. 1. Zaſ.n. 3. (n) Franciſ. Ripa. in d. f. qui præſens. n. 6. in princ. Alciat. ibi- 


dem. n. 1. verſ. unde magis placet. &c. | 
| * he 
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he did ſtay to underſtand her Anſwer ; for this his ſtay 

is an Argument that it did not repent him of his former 

—— Agſiver (o): If otherwiſe, that is to ſay, if the Man did 
ee not depart immediately after he had uttered the words 
of the Contract, bur expected her Anſwer : This flow 

and unwilling departure, is an Argument rather of per- 

ſeverance, than of Repentance; and therefore the Con- 

tract is rather to be adjudged for a good Contract in 

Res. d ac. this Caſe (p). | "# 
18. Not only ſuch Perſons as be preſent, but thoſe 
Perſons alſo which are abſent may contract Spouſals or 
0% L mucke & Matrimony together (). So did 7/aac and Rebecca, as 
E. fin. de Spon- it appears in the Sacred Scriptures (7). Betwixt them 
uf een that be abſent, Spouſals or Matrimony may be contra- 


— cted three manner of ways; that is to ſay, by Mediation 


* of their Proctors (g), or of Meſſengers (7) , or of Let- 
en: tert (a); provided nevertheleſs in every of thoſe Caſes, 


Dome S. Gem. that the Parties have ſome notice or intelligence the one 


Sr, of the other, at leaſt by Fame or Report (x) ; for unto 
Sponfal. ſerenda Thoſe who be utterly Au to us, we cannot yield our 
— In . Conſent ()), (without. the which it is impoſſible to con- 
2 ©; tract Matrimony or Spouſals) no more than it is poſſi- 
n. 2. lb. z. 2. ble for us to love them, of whom we have never 
matr. conſil. ibi- 

dem 13.n. a & heard (z). 
conſil. 1 7. n.3. : 

(r) Genel. c. 2 4. Prier. verb. matr. F. 5. q 9. glof in c. nec illud. 30. g. . (s) c. ultim.de 
procur. in Sext. & ibi DD. uam um hic procurator numcius cenſeri debet potins,inquit Covar. Tract. 
de . ſecunda parts, c. 4+ n. g. in tin. Franc. in c. ultim. & ult. de procur. in Sext. n. 7. 11 fin. 
% L ultim. ff. de Sponſa. ( cad. L. ultim. Summa Hoſtienſ. Tit. de Sponſal. F. qualiter. 
tx) Gloſl in c. nec allud. 30. q. 5. Melchior Kling. Tract. de Sponſal. fol. 2. Dominic. in c. ultim. 
de procur. in Sext. n. 2. O0 & gloff. & Dominic. ubi ſupra. (z) Phil. Franc. inc. ultim. - 
de procur. inSext, n. & ibi Dominic. de S. Gem. H. 1. paulo ante fincm. gloſſ. in c. 1. f. 29. . 1 


(s) Ter in d e. 19. When Spouſals or Matrimony is to be contracted 
vir. qe ru by a Proctor firſt of all, it is needful that the Proxy (or 
loquirer wh: m- I tor of Attorney) be Special (a), that is to ſay, ex- 


trim con- 


grakitur, ſed idem Juris, vel in Sponſali bus eſe, frmant Dom. & Franc. in princ. d. c. 
| preſſing 


3 
8 
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preſſing a certain Perſon, with whom Matrimony or 
Spouſals are to be contracted (); As, [1 make fuch abb) jo And Dom. 
Man my Proctor, to contract Matri or Spouſals for pull. Gem. & 
me , or in my Name with A. B. &c. (c)]. Nor is it ſuffici- n 4 
ent if the Proxy be thus, I make A B. my Proctor ro (e glol. in d. 
contract Matrimony for me with any Woman,] for the Per- * 

ſon muſt be expreſſed certainly, either in the Proxy, or Ie 


at leaſt by ſome other means, &c. (4): Neither is it % gl Db. 
ſufficient though Special Clauſes be added, the Proxy * 
being general; as, [7 make A. B. my Proctor or Attorney verb. matrimo- 
for all my Buſineſs and Affairs, judicial and extrajudicial, aum dag. 
with power and authority to do for me all and ſingular Ty 
whatſoever I my ſelf conid do, if I were perfonally pre- | 
ſent, Sc. (e)] Neither yet is it ſufficient , though the 

Proxy were ſufficient , if it be revoked in the time of 

the Contract, albeit alſo the Party do afterwards ratifie 

and confirm the Contract (f); but this Concluſion is © = S, 
not to be eaten now, eſpecially of a weak Stomack 1255 n 
for as it is hard of digeſtion, fo it is likely to breed ill foreaſe . 
Humours (I mean erroneous Opinions (g), if che Sto- e 
mack be not prepared, and the thing it {eff Raſoned, gow fr expreſs 
and made apt to be digeſted : Anon therefore, when thy /* nam men 
Stomack is a little ſtronger , and the matter riper, thou df, 
ſhalt feed on that which now thou haſt but only a c en 
raſt of ( / . 8 0900 e 


; exigemis ſpe- 
| 5 5 | ciale mande- 
tum, dum tamen fint confimilia, & non majors caſu exyreſſs. Dominic. in c. qui 2a 
Cur. in Sext. Ad majora autem erpreſſis non extenditur dla Clauſula, cujmm fenen Conclufionis Li- 
nitationes aliquot videas apud Felin. in c. Sedes de reſcrip. extra. verb. Clauſula. cc. n.2. MMo-· 
lineus in No. intelleR. L. ſufpcit. de Sponſal. Idem Molin. in Themate confil. Alex. 146. vol. 5+ 
(s) Vide Ancharan. in c. ratihabitione. de Reg. jur. lib. 6. Auto. de Burr. conſil. 64. Alen con. 
ul. 146. vol. 5. Præpoſ. in c. 2. de coming. Servorum. extra. Felin. in c. ex parte Decani- de re- 
ferip. extra. Dom. de S. Gem. in c. ultim. de procur. in Sext. F. ſane. n. 4. cum addic. ibidem- 
% Infra cod. F. | : | | 


1 


— 


20. The Proxy being ſufficient, the next thing on- 
ſiderable herein is the form or matter of words to be 
| | Y 2 a con- 
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— 


conſidered and obſerved by the Proctor = contracting 
Spouſals or Matrimony, wherein ſome do hold that the 
Proctor ought not to frame the words in his own Name, 


(5) peer An- ox as Proctor (i), but in the name of the Party, like a 
Tar. in c ul- Aeſſenger (H; and if he do otherwiſe, that the Contract 
Grin Sexr. n. is void (2) : And therefore if he ſay thus, [I being ſuch 
2. & 2. a mans Proctor, do here promiſe that I will, marry thee ; | 


— — or thus, | Here I tate thee to Wife in the Name of ſuch 


() Anchar. in a man whoſe Proctor I am, ] this is a void Contract (n); 
ut urn PE Whereas if he had ſaid thus, [7 Leim ſuch a mans Pro- 
herd. for, do promiſe that he will marry thee;] or thus [Such 


quis alteri, vel N * i : 
abi. a man doth take thee to his Wife by. me being his Proctor, ] 
(nm) een PS this is a good Contract (7) , the making the ſame An- 


| anger {wer to him again, vz. [7 do promiſe thee in his Name , 
r dub. ce and him by thee, that I will marry him; ] or thus [ 7 do 
3 dab. late him to my Hi land by thee , being his Prodtor :] for 
marina. 5. in in the one Caſe Spouſals, and in the other Caſe Matri- 


8 1 mony 1s contracted (o). The reaſon of the difference 


rler, ubifupra. is this, Fecauſe where a Proctor, as a Proctor, doth 


_—_— _ make a Contract with another Perfon , there by the 
I . 


= kn. de Civil Law, he which, did conſtitute. the Proctor, hath 
in Sext. not à direct or immediate Action againſt that third Per- 
151. ber Fro ſon for the performance of the Contract (p) : But other. 


. A. de pro- i of g . 10 " . 
cur. ubi DD. Wile it is when the Contract is made by a Meſſenger, 
— ai who comes not in his own Name, but in his that ſent 
cut & regu- 1. . p - ' 
* him, being as it were tke voice of the others mind, and 


curatlenem atis the Picture of his Perſon (4). Now then, becauſe in a 


den agu Contract of Matrimony it is requiſite, that the one Par- 
Domino, ſine 


cefſene, ns per ty ſhould be bound immediately to the other, and that 
nunc 2. either of them ſhould. have direct Action againſt the 


lum. & ibi it is b l i | 
—_— 2 al other 00 , It is behovetul (by this former Opinon) that. 


alter: vel ſibi. of | 
(4) Phil. Franc. poſt Jo. And. in c. ultim. de procur. in Sext. n. 7. vide { pracor. ) Bar. in L. qui 
autem conſtituere. ff. de con't. pec . (7) Bar. in I. qui bona, $.'fi alieno. ff, de damno infect. 


n. 3. per L. fin. ff. de Sponſal. 


the 


— 
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1 


the Proctor frame the words, not in his own Name, or 
as Proctor, but in his name who did conſtitute him, 
and as his Meſſenger (s). ed 755 0% Anchar,” in 


21. Others nevertheleſs (whom I rather follow) re- £; hy” 3 


ject this former Diſtinction, as conſiſting rather upon Franc. n. 7. + 
a Quidditythan Equity, and ſtuffed with rigour inſtead : 
of favour (7); Wherefore it is not material, whether the (+) Covar.. 


Contract be formed in theſe words, [7 do Contract Mi- Tn de ew; 


trimony with thee in the Name of ſuch a Man, whoſe Pro- parte. c. 4. u 8. 
Hor J am, c.] or in theſe words, [Such a Mau doth con- Alex. conſ. 149. 


. . 'S, MIL vol. 5. n. 13. 
tract Matrimony with thee by me his Proctor; ] for as well yo" 5 l. 7 


by the former words, as by the later, Matrimony is bona. $. a- 
contracted (z), although more properly by the later (x); lieno. ff de dam. 
for (if we will ſpeak properly) a Proctor thus appoint- (%) Bar. ates. 
ed to contract Matrimony, is deemed a Meſſenger ra & Covar. ubi 
1 * | ſupra. 
than a Proctor (9). 5 
| . 128 Ss 2 4. ſecunda 

parte. n. g. Bar. in L. qui bona. F. ſi alieno. ff. de dam. info. Cy ) Pro:urator quamvis fa- 
ciat actum procuratoris nomine, tamen cenſetur gerere offcium Nunctj, & perinde eſt, ac ſi Domi- 
nus ipſe directè faceret, inquit Alex. conſil. 149. vol. 5. n. 14. oe 27 


* 


22. Furthermore, It is not only neceſſary that tlie 
Proxy be ſufficient, and that the Contract be made in 
due form, as aforeſaid; but it is requiſite alſo that the | 
Party which did conſtitute the Proctor, do perſevere ; 


and continue in the fame mind and purpoſe , until the © Tal ooo 
Contract be finiſhed (z) ; for if he repent in- the mean f Herde Son. 
time, or revoke his Proctor (which thing is lawful for fl & percu&c.. 
him to do (a) though he had cove (5), yea and ons IEG 
{worn (c) not to revoke him) the Contract is utterly Summa Roſell. 


void (4), which Concluſion hath place, albeit the Proc- verb. mattimo- 
.  nium. el. 2. ver- 


tor were ignorant of the Parties repentance or revocati- ge. ee 6 U. 
quis. (a) Inftit. Tit. de mandato. f. recte L. ſi vero non. f. ſi mandavero. ff. mandat. c. quam- 

vis. de procur. in Set. (6) Cyn. in L. 2. C. de Jure Emphyt. Jo. And. in c. a. de procur. in Sexr. 
Addic. ad Felin. in c. ex parte Decani, n. 12. (c) Gloſſ. in c. ultim. de procur. in Sext. verb. 28. 
vocatus Felin. in c. ex parte Decani. de reſcript. extra. Bar. in Lum præcarĩo. ff de ptæca. Phil. Frans. 
in d. c. ultim. n. 5. & ibi Dom. F. ſan. n. 4. (d) c. ultim. de procur. in Sext. 5. fange. 


Un. 


—_ 


2 me, I 
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„dt. fane, on of the Proxy (e), ſeeing the perſeverance and conti- 
licet em m regu- . , , 
Auster e ye. NUANCE of the Parties C onfent, which did conſtitute, is 
| 2 ſo neceſſary, as without the which the Contract is not 
ee ee. 

ticiam perve- | | 

mre deber, fallit tamen in lac comtrabendi ſpecie, quia «bi verus Domini conſenſus eff ndhibendu: 
an au gerendo (ur Hic) nec ſufficrat fitus, ut paſſim alibi, maxim m fudiciis; Ideoque opus non 
eſt ut but revecat:o fit Procuratori mttmata, Dom. de S. Cem. & Phil. Franc. in d. c. ultim. 
de procur. in Sext. | | " 


23. A third thing worthy che Conſideration and Un- 
derſtanding in this Caſe, is this, namely, Whether rhe 
Party be preſumed to perſevere and continue in his for- 
mer purpoſe, when it doth not otherwiſe appear by any 
external Act ? | | 
24. Which Queſtion, albeit it may ſeem to be decided 
by rhe diſtinction of the great or {mall diſtance. of time 
betwixt the conſtituting the Proctor and the making the 
Contract; that is to ſay, it the diſtance be ſmall, then 
tf) Zaſcool.s. perſeverance is preſumed, otherwiſe not (f), according- 
ann 7 as hath been heretofore diſputed and diſcuſſed; yet that 


Tia "<P iſtinction is available, and to be regarded only where 
fal. ſecunda the Parties be preſent, and may an{wer each other with- 
vine a. 5. in the circuit of one day (g, (as is there ſhown) not 
(z) Corar ubi Where they be abſent, and cannot within fo ſhort com- 
— phi paſs of time {by reaſon of the long diſtance of place 

dem (inquit) betwixt the one Party and the other) expreſs their mu- 


b 2 tual Conſent (0); otherwiſe if neither the Man ſhould 
1 en b : | 
"niet. , be preſumed to continue, till the Woman had notice of 
lex matrime- his Conſent, neither yet the Woman until the Man was 
(fateor) loguntur etiam, ubi abſentes contrahere *volunt, qui tamen non aliter audiendus eſt, quam 
quando mulicr ad quan mittitur procwator non ſtatim, ſed ex interunilo non modico, reſponſum 
dedit, wide exndem Zaſ. d conf. 5.n. 11. & n. 16. in fin. & 17. in princ. quod quidem Conf. ex- 
tat etiam in L. 2. conſil. matrimonial. & eſt conſil. ibi. 13. (kh) Za. d. conſil. 5. n. 6. Bal. in 
L. 1. #. mand. lib. 2. conſil. matr. conſil. ibidem 17. n. 5, Id quod ants ies innuit Hoſt. in Tit. de 
2 gqulier, Dum voluit tenere Spenſalia inter abſentes contrata, Licet is qui procuratorem 

ſtinaſſer nullam inde cogitationem haberent, nempe propte r juris poteſtatem qua abſentes contrahe- . 
re valcant. TT 1 | | ; | 
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— 
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certified of her acceptance of his offer , Impoſſible ir 
were for ſuch as were abſent ( above one days Journey ) 
to contract Matrimony together, becauſe they did ne- 
ver conſent together (7) ; But it is certain that they which (0 Hoc iu 
are abſent and diſtant many days Journey aſunder, may eee, 
nevertheleſs contract lawful Matrimony together (H); and 2 ab 
therefore it is abſurd in this Caſe, not to preſume Con- % vjicir Za- 
tinuance of Conſent, without the which the Contract 7 , 
were not lawtul (/) : Wherefore I do reverently imbrace R 
the worthy Opinion of ZZoſtien/is , abſolving this Que- 4: 
{tion in this manner, Quid ſi nec conſentit , nec difſentit, Ee n 
nec de hoc cogitat qui procuratorem miſit, tempore quo ſal. ſecunda 
puella dliſſeutit 2 Dicas ſtandum eſſe Sponſalibus, tum pro- Parte. T 1 a 
pter favorem Matrimonij , tum etiam propter Juris pote- — 
Statem , ſecundam quam etiam inter abſentes Sponſalia PD. in e. ul- 
contrahuntur (m). What (faith Haſtienſis) if he which ſent, © il ena: 
the Proctor, neither conſent nor diſſent, nor think of it, frmarur etiam 
at ſuch time as the young Woman yieldeth her Conſentꝰ un $cr4p- 
ſay, we are to ſtand to the Spouſals in regard ot the favour ene. Sarl, | 
of Matrimony ; and alſo in reſpect of the power of the /i: noi: Iſaac 
Law, whereby Spouſals may be contracted betwixt the © Neben Gen. 


c 2.4- gloſſ. in c. 
abſent. Another Reaſon may be collected out of that nec. lad 30. . 
Text , which ſaith, That if the Proctor be revoked, the + 1 
Contract made afterwards is void (x), Ergo, if he he not F 4 N 
revoked , the Contract is good. (o); Which neverthe- c. ſuſfcit 27. 9... 
lefs could not be, preſuming defect of Conſent (p). In- 2 2 
deed this ſeemetli reaſonable and agreeable to the truth n Roſella. 
that it the Woman do not immediately or ſhortly after ebe 
the Proctor have imparted to her the cauſe of bis com. aud f alis. 
ing, and pronounced the words of Spouſals or Matri- ) Holtienſ. in 

mony, according to his Commiſſion, expreſs her mu- f Tir. 

tual Conſent thereunto , but a. long time aſter; in this dualer 3 
quem Sequitur Prier. verb. Matrimonium. F. 5. q. 10 Baptiſta in Summa que dicitur. Roſella verb 
Matrimonium. el. 2. & alij alibi contrarium tamen tenet Jacob. Hemiek. lib. 2. conſil. Matr. con- 
| ti] ibidem 16. n. 2. & 3. (u) c. ultim. de procur. in Sent. (% Arg. 4 cqutraris Senſu. 
N Zaſ. confil 5. vol. 2. n. 17. | | 
Cale. 
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Caſe the mans. Conſent is not preſumed to endure ſo 
(a) Za. dcon- long, if he affirm the Contrary (3); and conſequent- 
een ly the Contract void (7) , unleſs both the Parties atter- 
&.17inprinc. Wards ratifie and confirm the ſame , for then it is made 
Parit conf 5- good by their new Conſent (). e 
— hace 25. Theſe things being well conſidered, we may the 
bol. 111.n-2. better attain to the true Solution of this hard Queſtion, 
D ( whereof I ſpake a little before) Whether the Party ha- 
© (5) Jacob. Hen- ving firſt Secretly revoked his Proctor at the time of the 
ne. in quod contract of Spouſals or Matrimony , and yet neverthe- 
anti leſs afterwards ratifying and confirming the {ame , the 
dem 162.3. Contract be good, yea or no? Wherein that the truth 
may appear more evidently , inſtead of putting am ima- 
gined Caſe , I thought good to rehearſe that famous 
and true Hiſtory , which befell above 200 years paſt, 
berwixt the King of Cyprus, and a noble Lady of Italy, 
as followeth ; About the time aforeſaid , there was a 
noble Man of the moſt honourable and mighty Houſe 
and Dukedom of Milain, who had two Daughters, 
the praiſe of whoſe excellent Beauties, and Superexcellent 
Vertues,Dame Fame (who never ſmothered her thoughts 
in Silence) had ſo mightily magnified in all the Coun- 
tries thereabouts, that thereby the two noble Virgins 
were no leſs admired for their goodly and Godly orna- 
ments of Body and Mind , than reverenced for their 
honourable Parentage; The name of the Elder Daughter 
was Agneſia, of the Younger Catherina, both of them 
of years marriageable, neither of them without Store 
of ſundry Suitors; and thoſe ſo highly rcnouncd for 
dignity and deſert, as happy was that Man, that could 
get bur a ſight of them; yet more happy they, when 
they could ger a fair look of their Miſtreſſes; but moſt 
happy and thrice bleſſed he, that could win his ſweet 
Ladies favour, to become his Loyal Wife ( ſuch is the 
bleſſed and happy Eſtate of Virgins , in their prime and 
marriageable Years ). Well Sir, the moſt excellent King 
| of 


» 
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al Cyprus : after that his Ears had- been filled with the 


report of both theſe brave Ladies , and -their rare ver- 
rues , eſpecially of the Younger , his heart was by and 
by inflamed with hot deſire to become an humble Sui- 
ter unto her for Marriage; for as he was then Wifeleſs, 
ſo was he meet to undergo the ſacred Match in each reſ- 
pet. Spurred on therefore on the one fide , with a 
burning deſire to obtain his joyful with ; and the other 
ſide, with a freezing fear to be preyented of his withed 


Joy, forthwith in all haſt he diſpatcheth an Ambaſſa- 


dour with a large Commiſſion , of many and great aſ- 
ſured Offers; and with a ſpecial Mandate to contract 


for him, and in his Royal Name true, pure and lawful 


Matrimony with Agneſia, the Noble Daughter of the 
mighty Duke of Milluin, Suppoſing her to be the youn- 
ger Siſter , whom he meant to Marry. To Ship ſtraight 
goes the joytul Ambaſlador , and in very ſhort time at- 
tained Italy and Millain, leaving the Iſland to the Ring, 
and the King to his Muſes , who meditating ſtill on the 
matter, and conferring diligently with ſuch Perſons, by 
whom he might receive further intelligence herein ; un- 
derſtood at laſt, that he had miſtaken her name, whom 
he meant to make his Wife; whereupon preſently he 
revoketh the Mandate, which he had made of contraq- 
ing Matrimony with Agze/ia: But the faithful Ambaſſa- 

dor ignorant thereof, proceedeth effectually in his charge , 


and therein had ſo good Succels, as ( to be ſhort) he con- 
tracteth Matrimony in the Kings Name, with the ver- 


tuous Agneſia; and ſhe thereupon carrieth her ſelf thence 
forwards in gravity as a Wife, (having received the nup- 
tial Ring ) , and in Majeſty as a Queen, being eſteemed 
and honoured of others for no leſs : Which done, the 
Ambaſſador returneth triumphantly to Cyprus, and 

there maketh a juſt diſcourſe unto the King, how happi- 
ly he had ſped; but the King was as fad to * 


* 
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other glad to report the ſucceſs : Nevertheleſs after ma- 
ny doubtful deliberations , conſidering it did not become 
the Conſtancy of a Man, not to perform his promiſe, 
much leſs che Majeſty of a Prince to reclaim his word of 
Honour , eſpecially in a matter of ſuch Moment, and 
with Perſons of ſo great Might, as one perſwaded by 
force of reaſon , more than provoked by the inſtinct of 
Love; and ſoreſeeing the dangers likeiy to enſue his re- 
fuſal, more than expecting the future Joys of his ac- 
ceptance , was rather contented , than pleaſed with the 
Match; and ſo in the end ratified and confirmed the er- 
roneous and diſcomfortable Contract: But when the a- 
forenamed Agne/ia heard tell, that it was not the Kings 
meaning to have married her at the firſt , nor yet liked 
the Match very well, when it was done; Lord! how 
ſhe took on without all meaſure ; how ſuddainly were 
all the powers and qualities of her mind altered, and 
turned upſide down; her higheſt joys into deepeſt ſor- 
rows , her faithful love into deadly hate, her ſhineing 
hope into darke deſpair , and her pleaſant Conceits in- 
ro dreadful and tragical Reſolutions : And even as the 
angry Sea, when it is toſſed with the tempeſtuous blaſts 
of the mighty Winds, doth furiouſly rage, and terri- 
bly roar , diſdaining, (as it were) to be controuled by 
any other Creature, of whatſoever power or puiſſance; 
So Noble Agne/ia deſpiteing that her Loyal Love ſhould 
be deſpiſed , her Princely Vertues contemned, or her Ho- 
nourable Sex diſgraced by any Man , though he were an 
Emperor; fretteth , chafeth, and exceedingly grieveth 
at theſe , ſo bitter Storms, and violent blaſts of frown- 
ing Fortune, and in her raging mood, ſhe teareth the 
Wedding Garments from her Back, and plucketh the 
Nuptial Ring from her Finger, and violently throweth 
it into the Flaming Fire , ſwearing and proteſting with 
many Damnable Execrations , that ſhe will never ac- 
pra knowledge 
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knowledge the King of Cyprus for her Husband, but 

that ſhe will preſently marry another Man; Whereup- 

on her Father and Friends ſeeing her reſolute mind, took 

Counſel of the moſt famous Lawyers , that were in 

thoſe days (namely of Antonius de Butrio (t), and Pe- 9 — 

trus de Anchorano (u)), whether ſhe might fo do or not; ond. Ache. 

which Grave and Learned Men conſidering diligently 8 


of the Caſe , thought it needtul to diſcuſs two other 1 alas 123. 


queſtions, ariſing out of the Fact, before they did fic incipien. A. 


decide the main queſtion propoled. The one, Whether tx) — 


m * 


duas filias. 


the Kings Error were in her Perſon whom he intended ;, ,,.1rar ſet | 


in Corpore Re. 
gem erraſſe 


to Marry, or in her 2zality(x),(as in her Age or Name); 


But of this queſtion more conveniently elſewhere ('y). — aur | 


The other, Whether the Kings Ratification and Appro- ur per Anto.de 
barion aforeſaid, did fortifie and make good the former _—_ Anchor, 
Contract; which Queſtion before ir was concluded was yer cans 


ſeriouſly argued to and fro; and fundry Reaſons al- Anchor. in c. 


- 


_— 


Ratihabitionem 


jan. 00 the Confirmation, firſt of the afhrmarive , g 1 
and then of the Negative part aſs 3. oh ane 
26. The Reaſons of the affirmative, viz. That the 0) Inffa. 
Contract was made good, and whole and ſound by the 
ſublequent Ratification, were thele. Firſt, becauſe it 

is a Notorious Rule, both of the Civil and Canon La-. 
 Ratihalbitio retrotrahitur & mandato comparatar(z): Which * Og. 
Rule hath place even in thoſe Actions, which require bet de Reg. 
a ſpecial Mandate or Proxy (a); Secondly , becaule it Jar. 6 
is thus Written by divers Interpreters, Generale Mar jur. in NG 


datum de Nuptijs contrahendis non ſufficit niſi Mandatis de) Alex. coal, 


146.vol.5 n. 3. 


Ratihabitio ſubſequatur (I): A general Mandate to con- p g 


tract Marriage is not ſufficient, unleſs his Ratification, in LmulumC. 


Si quis ſibi vel 

al. n. 2. Peckius in d. c. ratihabitionem . n. . Dec. in d. l. ſemper. nu. 7. ibidem Cagnolus nu. i 5. Alcia- 
tus in c. cum non ab homine de judic. extra. n. 7 1. Felin. in c. Nonnulli. S ſunt & alij. de reſcrip. ex- 
tra. cum addic. ibidem in fin. Tiraquel. de Retract. $. 1. glo. 10. fol. 94. & quidem magis com- 
 muniter tenetur quam ratificativ, dum validat geſta per falſum procuratorem, etiamſi fit major, 


& ſumma pro ſe lata & Caſus talis qui exigat Speciale Mandatum, ut in Addic. ad Felin. ub 


8 


ſupra, (5) Bald. & alij in I. generale ff. de ritu nup. | 
| 21 which 


— 


8 
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which made the Mandate, do follow. Thirdly, for that 
we read this Concluſion , Nullitas actus, proveniens ex 


diefectu Conſenſits ſuperveniente Conſenſu purgatur , & aftus 
. confirmatur c): The nullity of an Act proceeding of the 
& Reg. jur. is defect of Conſent, when the Conſent cometh, is purged, 
Scxr. col pen. and the Act confirmed. Fourthly, whereas by the Ci- 
WERE vil and Canon Laws, the Contract of Matrimony is 
6 void, where the one Party doth. erre in the Servile 


(9 L.cum Condition of the other (4), (as if the Man ſuppoſe the 
ceſt. nup.c.2.d Woman to be a Free- woman, which is found to be a 
conjug · lerro - Bond- woman); Yet nevertheleſs, if when the Error is 


Gade. detected, he do ratifie and confirm the Contract, then. 


mandamus de the ſame is of no leſs force than if he had not erred at 

conjug. ſerv. af] (e). 

2825 27. The Reaſons which make for the Negative part 
are theſe. Firſt, becauſe the Acts of a revoked Pro- 

Cf, Paul. && Cor, or Mandatory cannot be ratified (), for one thing 

Caftr. in L. S cannot be reproved and approved (g). Secondly, becauſè 


Tutor. in fin. C. . . 
e be, the Acts done in the name of a falſe Meſſenger, cannot 


reſtitut. non eſt be ratified (+). Thirdly, becauſe it is not likely that the 
neceT.Jaſ. iaL. deceived Woman would have conſented or contracted 


F i de * . 
Ls; Matrimony , if ſhe had known that the other Part 


rat. tertia; ve- had not like wiſe conſented , or that the Proctor had 
ecm been revoked at the time of the Contract (i); Which. 


nen proc edit | 
Hag, reaſons conſidered, it was concluded, that, foraſmuch 
dic. igirur ut as before the time of the Contract, the King had revo- 


383 .  ked his Proctor, or rather his Meſſenger , being then 


far. & ferro alſo a falſe Meſſenger, by reaſon of the ſaid Revocation ; 


corvp-3-23- and ſhe likewiſe being then in an Error (than which no- 
Cui convenit | 


Bar. in L Pom- 

ponĩus ff. de Reg. geſt. (g) L. d ſpenſatorem. ff. de Solu. Adde Præpoſ. in c. 2. de conjug. Ser. ex- 
tra. n. 10. in fin. qui aliam aſſignat rationem. ( Eyn. Bar. & alij in I. multum C. S. quis 
ler, vel fibi. Idem Bar. in I. qui autem. g. conſtituere. ft. ce Conſtitut. pecu. Jaſ. in L. Licet. C. 
de procur. in fin. Atque hæt ratio eſt emmium petentiſſ a, teſte Molin in Themare. coulil. Alex. 
146. vel. 3. (7) Præpoſ. in c. propoſuit. de conjug. ſer. extra. col. penul. lib. 1, conſil. Matt. con- 
fi. ibicem 64. n. 14. Reuſncr. de Cauſ. Matrimomal. q. 7. n. 10. & n. 39. | 


thing 
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thing is more contrary to Conſent ) it was concluded ; 
(I fay) by the aforenamed Auto. de Butrio, and Petrus 
de Anchorano, that this Ratification, made by the King 
of Cyprus, was not of ſufficient force in Law to bind 
the ſaid Agnefra to be his Wife, and conſequently that 
ſhe might lawfully marry elſewhere (4). Howbeit, after (0 Auto. de 
the death of Auto. de Butrio, Anchoranus (the Queſtion dur ——_ 
being publickly difputed in the Univerſity of Bononza ) 228. Quibus 


is thought to have altered his Opinion; and that the accedune feln. 
in c. ex parte 


Ratification did ſufficiently confirm, and make good the pa, dere. 


Contract (0; which Opinion. others alſo have follow- ſcrip extra. n. 
_ ed in the like Caſe, eſpecially Alexander of Imola (n), . phage 


to whom for his ſound Judgment in doubtful Queſti- Serv. extra. col. 
ons of Law, this great Commendation is given, Alex- pn RR 
andro duce vinces (i), as if he were as victorious in his ine. 
Counſels, as was Alexander of Macedonia in his Con- F. fane n. 4. 
queſts; but as great Alexander, for all his Puiſſance fm t ble 
and Policy, was ſometime fore't to retire, ſo this Alex- in Themate 
ander, as in other Caſes ſometimes, even in this Caſe, conſilij Alex. 
(I trow) muſt be forc't to recant, notwithſtanding all , 5- . 
his Learning and profound Judgment, not only by rea- Ratihabitie- 
ſon of the great multitude of mighty Adverlaries in this ne 
> - ui 
quarrel (o), amongſt whom one Molinæus challengeth pode 5 Kr. 
the two Captains in this bold manner; Sed ego dico, gumenta ad 
gucd mate ſcripſit Anchoranus, & peju Alexander, quan- — 
tumvis artificioſe-& elabrrate (p); But I ſay, (ſaith Mo- n widerur 
lineus ) that Archorants wrote ill, and Alexander worle, 944 her ſus 
; i . diſ-utatio non 
though skiltully and paintully , but alſo, by reaſon of fat .,opres, 
the weakneſs and feebleneſs of their own- Weapons, — > 
TY ' ' | orte jeu 41 
that 18, their. Arguments and Authority 22 | impediment. 
| | 5 m) Conſil. 246. 
vol. 5. () de Laudibus Bart. Bald. Paul. Alex. & Jaſ. legito Alciat. lib. 2. pererg 42. & Ne- 
vizan. Sil, nup lib. 5. n. 29. (c) Butr. conſi l. 64. Anth. ſibĩ contrarius conſil. 2 2 8. Felin. in c.ex 
parte Decani de ceſcrip. extra. n. lo. Præpoſ in c. 2. de conjug. Ser. Dom in c. ultim. de procur. in 
Sext. (p) Molin in Themate. conſil. Alex. 146 vol. J. (4) Molin. ubi ſapra, & in novits 
intellect. in l. ſuſficit cum J. ſeq. ff. de Sponſal.. | 
| 280 For 


\ 


— 
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28. For firſt, this Rule R1tthabitio retrotrahitur, &c. 
| although it hold even in thoſe Caſes where ſpecial Man- 
Nj der & Cag- dates are requiſite (7), ( notwithſtanding divers do de- 
Sand dach. ny (5), ) yer doth it fail when the Mandate is revo. 
ber. de Reg. Led (7), at leaſt where the Mandatary is a Meſſenger 
Jur. # Peckiu rather than a Proctor (u), as in this Caſe where he is 
— —— {aid to be the voice of his Maſter's mind; or rather not 
Jer. in Sex. ſo much, but only an Organ Pipe (as it were) or hol- 
1 low Inſtrument through which the Maſter himſelf doth 

ſpeak (x); in which Cale, if any pretend himſelf a 


de iudic. extra. . ca 
Fel. in c non- Meſſenger when he is not, his Acts cannot be ratified to 


. — Maſters benefit ( 7). 
extra. Tiraquel. | 


de retract. G. 1. gloſſ. 10. fol. 94. Paul. de Caftr. in l. multum C. ſi quis ſibi vel alteri n. 2. 
O Phil. Franc. in c. ratihabitione de Reg. jur. in Sext. n. 5. verb. Sexto gloſſ. in c. nonnulli 9. 
ſunt & alij. de reſcrip. extra. Accurſ. in L. per procur. ff. de acquir. hæred. & in 1: fi maritus C. 
mandati. (*) Paul. de Caſtr. in L. ſi tutor. C. In quib. Cauſ. reſt it. non eit neceſſ. Jaf. in L. 
Bert C. de procur. Sed rffs cencluſio nen eſt perperug vr; Quare d. ſtingue, ut per Bald. in L. 
Salſus C. de fur. & Serv. corrup. n. 23. & per Bar. in l. Pomponius n. 2 4. de neg gelt. ff. Dyn. in c. 
ratihabitione. de Reg. jur. in Sext. (u) Cyn. Bar. Angel. & alij DD. in l. multum. C. ſi quis 
alteri vel fibi JaC. in 1. licet. C. de procur. Bald. in 1. falſus. C. de fur. in 2 2. Roman. Singular. 69 7, 
cum addic. Gabr. Sarayna ibicem. Molin. in Themate. conſil. Alex. 1 46. vol. 5. uti in ut matri- 
mau non poreſt efſe in pendenti, quoad ſui vinculum, nec peteſt contrahi per verum procurato- 
rem, ſed per verum Nuncium; per falſum autem Nuncium contre um ratificari non poteſt ſed dun- 
taxit per neuum, verum, diſpoſitivum Cenſcnſum. (x) Par. in l. Qui autem. F. conſtituere. n. 
3. #.de conſtitut. pecun. Cabr. Sara yna. in addic. ad Rom. Singul. 697. Bald. in L. multum C. ſi 
quis alteri vel fibi. (y) Rationem affenar Baldus in d. L. multum. hrs verbis, Si Nuncio de- 
fiat mandatum non reperitur ibi perſona ſeve ſub ject um, Nunctus enim nihil in ſe concipit , ſed 
Pertat in ore ſus verbum Domini; et fi Dominus non mandawit, nihil eſt.nihil loquitur: Porrs quum 
per Nuncium contrahitur, ipſ principales originem contractui dant: Conſenſus autem devet efſe in- 
ter cor qui dant originem contractui, Sed uli non eft mandatum, non ef} Conſenſus. Ergo nihil 
poreft ratificari, ſcias etiam quod obligatis non poteſt eſſe ſine radice, nec radix ſme Conſenſu , nec 
1 us fine Atiu, une cum tria habeant ſubſtantiare Contractum, ſcilicet perſona , quantum 

a6 habilitarem; Toluntas, quantum ad Conſenſum; peteſt as, quantum ad Nuncium, hic tria deſunt 
in f alſo Nuncio, quia nec eſt perſona, nec voluntas, nec poteſtas, concipit etiam verba, in perſona 
uam now repraſentat, voluntatem ejus annunciat, que non eſt, denique in ſe nihil ommino, in a- 
lie directe non peceſt, quare reſultat am nino 2 jure vero impoſſibilium nulla eſt obligatio, 
Hes ide. 


29. Secondly, where it is collected that the Con- 
(z1 Bald. n tract of Matrimony made by a general Mundate may 


Sp.  - beratificd (z), this Concluſion is not ſo general in ſenſe, | 


— — 
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as in words; for the Caſe of that Law whence this 
Concluſion is drawn, is this: The Father doth conſti- 
tute a Proctor to get a Husband for his Daughter ( a ) ; ( Vide Tex. 
the Queſtion is, Whether this Mandate be ſufficient df 829 
It is anſwered Negatively , (that is to ſay ) That the ww, 
Daughter hereby cannot contract Matrimony (5), unleſs % gloT. in d. 
the Father do ratiſie the ſame (c); for thou ſhalt under- G nd: 
ſtand, that by the Civil Law (where this Caſe is put) rale. 
the Child cannot contract Matrimony without the Fa- 
ther's conſent (4); but yet in this Caſe, if the Father (% laftir. de 
ratific the Contract, it ſufficeth (e). And this is the Norms in 
particular meaning of that general Concluſion , which amen Tac 
how far it is diſtant from our Caſe, and impertinent, vu ff. de ntu 
is caſily diſcerned; for there the Parties themſelves con- () 4 L. gene. 
tract Matrimony, and the Queſtion is, Whether the Fa- raſe ff. de nta 
thers conſent may be ſupplied by Ratification? But here . 
both of the Parties do not contract together, and the 
Queſtion is, Whether the Parties conſent may be ſup- 
plied by Ratification ? There the Mandate is general, 
but not revoked ; here ſpecial, but erroneous and reyo- 
ked ; wherefore although Ratification be ſufficient in 
that Caſe, yet doth it not follow that therefore it ſuffi- 


ceth in this Caſe (-F * (f) Ex ſepara. 


ti; non infertur, 
L. ultim. ff. de Calum. Adde qued omnis Doctor intelligendus eft ſecundum legem quam allegat. 
Jaſ. in L. filiotam. de leg. 1. ff. n. 129. | 


a 


— 


30. Thirdly, Where it is affirmed · that the nullity or 

invalidity of an Act, occaſioned through the defect of 
Conſent, ſo ſoon as the Conſent cometh is purged, and , We 
the Act confirmed (g): That is true when both the 3 


Parties afterwards give their mutual Conſents, otherwiſe der, auto 
Xto per c. 1. 


not (). For Example; Two Children Contract Matri ;* de pont im. 
| | | pub. cod. lib. 5. 
%) d. c. 1. de deſponſ. impub & DD. ibidem. Covar. Tract. de Sponf. prima parte, c. 5. . Felin. 
in c. ex parte Deeani, de reſcrip. extra. n. 11. ampli. 4. 

mony 


* 8 — — 


n ne " „ 
385 WF * 
n 


e 
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Kn 
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> © abide mony together, this Contract is void for want of tlieir 

Hub, conſent (2); for Children can neither conſent nor diſ- 
pol. impud. | 

exam. ſent (c); afterwards, when they be of ripe Age, they 

A W bag both mutually conſent : By this Ratification the Contract 

f. de Reg. Jur. is made good, and ſo is the former Concluſion to be un- 
1 Abe a (7) : But if one of them alone ſhould ratifie 

e 4+ the former Contract, the other not, (as in our Caſe) 


#u Cenſenſus it were to no purpole (n), and fo this third Reaſon is 
ol no. force; 


gatur ſuperve- 
Mente Cenſenſu, 
ad cujus Concluſionts confirmationem Anchor. allegat. e. 1. de deſp. impub. in Sext. quod quidem c. 
loquitur, ubi impuberes contrahunt, quorum uf uterque poſt pubertatem conſentiat , unins tantum 
Conſenſus ni lul eperatur, DD. in d. c. 1. Covar. Tract. de Sponſal. prima parte, c. 5. f. 1. & infra, 
(uno fi pubes cum impubere contraxerit, qui factus pubes expreſſim ratificaverit, aiſſentiente 
ramen alters, & a1 ſecund s Nuptias cen volante, tenet hoc ſecundum Matrimomtium, Teſtibus Ho- 
fheal. in Tit. de deſponſ. impub. S. quid juris. n. 15. & Covar. Tract. de Sponſal- prima parte, c. 
5. C I. n. 8. | 


31. Finally, whereas it is concluded, That albeit the 
Error be ſuch as doth deſtroy the Marriage, yet never- 


theleis, if when the Error is detected, the Party do ra- 
tifie and confirm the Contract, it is of no leſs force than 


We. 8 if the Party had not erred (½) . This Concluſion is true, 
ea tif there be not ſomewhat elſe to hinder the effect of 
lis ratification (o); and therefore if a Freeman marry a 
lieres de Sen ex Bondwoman, although by the Civil (p) and Canon (%) 
extra. Law, the Marriage be void, yet by the Mans ratifica- 


(p) L. cum An- 


regen tion thereof, after the Error be detected, the Marriage 


cet. nupt. is made good (7), as is aforeſaid : And ſo likewiſe if the 


(9) 2-4 Man do err in the Perſon of the Woman, as did Jacob 


+ cog when he was married to Leah, inſtead of Rachel (s ), yet 


(7) 4. c. a. de ratifying the Marriage (as Jacob did) he confirmeth the 


e , fame, and maketh it good (7), which otherwiſe was 
yah. 20, cum void and of none effect, by reaſon of the ſaid Error (4). 
pol. in c. propoſuit. de conjug. Serv. extra. n. 4+ (7) d. c. 2. de conjug. Serv. & ibi DD. Præ- 
poſ. Melchior Kling. Tract. de cauſ. matrimonial. fol. 11. quem videas diſtinguenten. (u] c. 1. 
2941. Sed error c. a de conjug. Serv. extra. CovH ar. Tract. de Sponſal. ſecunda parte c. 3. 5. 7. n.. Summa 


Hoſtienſ. Tit de matrim.$.qualiter impediatur. Sununa Roſella. verb. impedimentum. el. a. 
+ pie Bit 


uy * | Y ; 
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But whenas over and beſides his Error, there is ſome- N 
what elſe which doth hinder the force and efficacy of 


the ratification, then it is, as if there were no ratifica- 2 
ti : . : (x) Vide Eoic. 
tion (x): Now in our Caſe, the King of Cyprus did nor ;. Ap + 


only err in the Perſon of Agne la, (if the Error were in propotuir de 
her Perſon , and not in her Quality, viz. her Name and — 
Age, whereof afterwards (),) but before the Contract (ina. 


— 


made he revoked the Mandate and Meſſenger; fo that r 
d. in I. mul- 


at the time of the Contract the King did not ſpeak by u g. — 
his Meſſenger (Y), whereby ſhe the ſaid Agneſia was de- alter; wel jbi. 


ceived (a; and therefore the King's ratification alone is (4) Prepol in 
c. propoſuit de 


not ſufficient to confirm the Contract (), without the ug Ser- 
new Conſent of her the {aid Ae concurring chere. er col. pen. 


7 licet aici 
withal (C). ſoleat quod de- 

8 4 lus dens Cau- 
ſam contractar nen haben: Matrimerium impedire, faltt tamen, abi talis & tantus interſit dolus, 
ut porte aut Cen ſenſum iin pediat. lib. 1. conſil. matrimonial. conſil. ibidem 64. n. 1 4. Reuſner. ce cauſ. 
matr. q. 7. n. 10. 39. (65) Anto. de Butr. coalil. 64. Anch. conſil. 228. Molin. in Themare , 
Confil. Alex. 1.45. Felin. in e. ex parte Decani. de reſer. extra. n. 10. & Pia poſ. ubi ſupra. (c, Dom. 
de S. Gem. in c. ultim. $ ſane. n. 4. de procur. in Sext. Molin. ubi ſupra. & in nov. intellect. in L. 
ſafficjt. cum- ſeq. de Sponſ. ff. Præpoſ. in d. c. propoſuit n. 10. in fin. Felin. in c. ex paite Decani. 


de refer. extra. n. 11. Ampl. 4 


zu. Thus we ſee (to return to the general Queſtion) 

That if the Party revoke his Proctor, and afterwards 

ratifie the Contract made by him ſo revoked, this rati- 

fication doth not make good the Contract :. Something 

(I confels) may be objected probably againſt the Reaſons 

of this Negative Concluſion (d), but not ſufficiently (e) 333 


ratorss atta © 


tunc demum ratificari non poſſunt, quando re wocat io facta fuit reſpectu ipſius actus, ſecus fi intuit u 
perſon vel quando dubitat quo reſpectu. Bald. in 1. falſus C. de furto. Item quod falſe Procuratorss 
 feu Nuntij geſt a non poſſunt ratißcari, ubi verb Conrattts ſunt concipienda nomine abſemts ; Id 


quod hic neceſſarium non eſt. Alex. conf. 1 49. vol. 5. deni que quod dolus non viciat matrimonium 


etiamſi det cauſum Contractui. Abbas in c. cum dilectus. de his qua vi meruſve Cauſ. extra. 
(e) Nam quod ad primum fundamentum attinet, Mandatum rewoc atum fuit, non intuitu perſonæ 
procuratoris, ſed actis; ſecundum aatem fundamentum ſcl:diſjmum permanet quicquid in contrariun 
 objicitur; Nec valet iſtud Argumentum in contrahendis Nuptits, Non opus eſt proferre verba in no- 
mine Domini, Ergo ratificari peſſunt falſi Numcij geſta. Peſiremò non tam aafuit dolus Regis quam, 
abfuit Conſenſus Agneſiæ. 


Aa _— 
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in my Opinion; wherefore the ſame Concluſion hath 
place, not only when the Proctor is certified of the re- 
(f ) c. fin.de u. Vocation, but alſo when he is ignorant thereof (), as is 
cr. aforeſaid; nor then only when the Party doth by ex- 
Track. de Sponſ . preſs words revoke his Proctor (g), but alſo when he 


_ pit doth any Act which doth imply a revocation , as when 


princ. he doth make a ſecond Mandate to contract Matrimo- 


9 cf _—_ ny with any other Woman (4); nor then only, when the 


Forar abi fa. Party (which contracteth Matrimony with the revoked 
Proctor) is certified of the others error and revocation (7), 


pra. : 
t: )Prepoin but alſo whites ſuch error and revocation is yet un- 


c. 2. de con 


Serv. extra.n. known, may the ſame Party marry elſewhere , either 


=. before or after the ratification (). Indeed, if both Par- 
1 "ties, notwithſtanding the ſaid error and revocation , 
(4) Prepoſ.ubi give their mutual Conſents to be Man and Wife, the 


ſupra. DD. in c. . ; : - - 
En de pro. Contract is good from this time of their new Conſent, 


eur. in Ser. but not from that time of their firſt Contract (D. 


in c. di- 


— a. 


(nn) © _— 33. As by a Proctor (m), ſo by a Meſſenger (u), Spou - 
2 L. luer. ſals or Matrimony may be contracted betwixt them 


L ulim. de tliat are abſent. Of Meſſengers there be two ſorts (0): 


Spoalal f Ho- The one having a ſufficient Mandate or Authority to 
Ti. de Sponſ. deal in the behalf of the Party from whom he is ſent : 
& Marrimonio The other having no ſuch Authority or Warrant, 
S- qui er. hut imployed only about the Expedition of a bare Fact, 
©) DD. in c. as the delivery of a meer Meſſage, or fole portage of a 


ee, &.(p) 


in L. Multum 
C. ũ quis alteri vel ſibi. (p) Ibidem. 


e tim. de 34. Of the former of theſe, I have ſpoken before, 
procur. in Seu. for wholocyer hath a ſufficient Mandate to contract 
mmm Matrimony , is uſually called a Proctor ), although 
mum. 5. 5 q.9.n g. Summa Angel. verb matrimonium. el. 2. n.18. Immo onmms Nuncius dicitur Precurator, 
Jed nn emn 5 Procurator Nuncius, Eald. in L. multum. C. ſi quis alt: vel fibi. n. 7, 


in 


eter 7²— i Bed ae A a einen 
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in nature ( ſo far as can learn) he be nothing elſe but 


a Meſſenger (7), betwixt whom and a Proctor (properly Ovar. Tract 
underſtood) there is this notable difference often to 2 


be remembred ; The voice of the Meſſenger is the ſound 4. u 8. in fn. 


of his Maſters Will (s), whoſe mind being uttered by the 1 


others Mouth (7), the Maſter is immediately tyed to the gn ri. 
other Party, with whom the Contract is made; and & lj in c. ul. 

which Party is likewiſe directly tyed and bound to the t procur. 
Maſter, by the promiſe made to the Meſſenger, as if the ) Far. in l. 


Parties themſelves were both perſonally preſent together, e—_ 8 
and with their own Mouths did ſpeak each to the other, Kenpo a 


and with their own Ears hear each other {peak (): But Bald. in | m-. 
tum n. 4.C. S? 


a Proctor, albcit as a Proctor, and not in his own name, — 
he do make any Contract with another Perſon, This 7; 


Contract is originally rooted in the Proctor, and thence & 2:4 d. Con. 
A DD. commu 


derived to the Maſter (x) , who by the Civil Lawhath/,;... 1 
no direct action againſt the other Perſon , for perfor- Nuncium eſ pi. 
mance of the Contract without Ceſſon, or grant firſt 7/** 930mm 


ous Dominres 


made by the Proctor ()). The former of theſe two duden frm in 


I may compare to a Merchants Prentice or Servant, the -#erius aud. 
tum transferat, 


other to his Factor or Dealer beyond the Seas; The % PP. in L. 
Apprentice having ſold and delivered his Maſters Wares multum C. s: 


forth of the Shop, the Merchant by and by hath a 4. * alteri vel 
rect Action, and may in his own name proſecute a- () 1. perpro- 


gainſt the buyer for the price thereof, as if he himſelf curatorem de 
oy | procur. I. ſi pro- 
| | oF mo curator. cumLL. 
ſeq. mandati L. poſſeſſio quouſque. F. & fi poſſeſſio de acquir poll. fl. () An autem ex Con. 
tractu Procuratoris wel Nuncij acquiratur nobis actio ipſo jure, vel mediame ceſſione , ft quis ſerre 
cupiar, Angelum welim perlega? fic diſtinguentem. Si aliquis contrahit ut Nuncius, Domino 
acquiritur Actio directa, Si ut Procurator, tunc aut eft ſubjectus Domini poteſtati ( veluti 
filius vel ſerwus) + acquiritur Domino abſque alia conceſſione aut om nino eſt illius poteſtati Subditus: 
Et tunc quoad jura realia , facta ſcilicet, wera traditione Procurateri ,acquiruntur dominium G- 
poſſeſſio, abſque alià ceſſone; quoaa wero attrones perſonales, fi contrabit præſente Domino, Dom- 
no queritur Actio fine ceſſone , quod ſi abſenre eo contrabit , tune aut ſuper re Domini, ans fu: 
prr alia re, re Domini vendita, queritur Domning ntilis, ſine ceſſione a0 , In alters Caſis ſemper 

eft neceſaria ceſſio. hæc Angel. in L. multum C. ff ques alteri vel fb? Cc. 


4 a 2 had 
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(2) Sew bad fold and delivered the Wares (z) ; But if the Fa 
—— ctor (a) buy or fell Wares beyond the Seas, by the Ci- 
rem propeſuit , vil Law, the Merchant hath no direct Action againſt 


H eie the Buyers and Sellers in that behalf (5); (except in 


— = ©. certain Caſes Nc); and therefore if he will ſue them the 
delia, a:ſpsſitio- Action being firſt grounded in the Factor, muſt be de- 


2 8 rived or tranſlated to him by Ceſſion from the Factor, 


f. Ira qui fs- ere he can proſecute the ſame himſelf (4): Hence it is 


mulum ad m&r- that the Acts of a revoked Meſſenger are utterly void, al- 
tes wvendend as - 


wn beit he be not certified of the revocation (e); but the 
cenſtiruit ( reſ- Act of revoked Proctor is good until he be certified 
peta lege Reg thereof 2 , AS is aforeſaid. 


ni noſtri mun:- 

cipali) Id qued | | 

noſtr atibus not; mum eff, (a) Per Factorem, Inſtitorem intellige, quos enim Jus appellat In- 
feetores Uulgus nuncupat FaFores, Weſemd. in tit. de Inſtit. act ione. ff. in princ. Capyc. dec. 1 8 o. 
& deciſ. Gem. c. 14. n. 43. (5) Utcunque enim qui Inſtitorem prepoſuut poterit conventrt , 
convenire tamen nequit , Si vol liberum hominem , vel etiam ſeruum alienum ju torem habe- 
a L. 1. ff. de Inftitor. act. (c) Weſemb. in Tir. de Inſtitor. act. if. L. Julianus. $. Si Procu- 
rator. de action. Empti.f& ibi DD. (a) L. 1. de Inſtitor. act. ff & ibi Bar. Bald. Caſtrenſ. & 


al j. (e) c. ultim. de procur. in Sext. & ibi Dominic. de S. Gem. Phil. Franc. & Anch. 
(.f ) c. mandata de procur. extra. L. Si mandaſſem ff. mandati c. ex parte Decani de reſcr. 
Extra. 


35. When as the Meſſenger hath no Mandate, being 
charged only with the bare dilivery of a Meſſage or a 
Letter, divers queſtions are moved. Firſt, what if the 

to whom the Meſſage or Letter importing Con- 
ſent of Matrimony, being delivered, do immediately 
upon the receipt thereof expreſs the like Conſent, Whe- 
ther is the Contract hereby fully fimſhed 2 Or whether 
is it to be expected, that the Party which ſent the Let- 
ter or Meſſage do firſt underſtand thereof, and approve 
the ſame: 86 
6. The Anſwer is, That albeit, it may ſeem at the 
620) Vide An- fel view that the Approbation of the Party which, 
gel de Clavai. {ent the Letter or Meſſage is to be expected (g), becauſe 
verb engt as yet there doth not appear a Conſent ,- that is, a mu- 
tual agreement ar one inſtant, without the which there 


cannot 


— —— — 
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6— 


cannot be a L Contract (), in as much as one of He. Tuæ de 


i | . Sponſal. | 
the Partics doth conſent at one time , and the orher 60 1d f 0 


Party at another time; yet nevertheleſs, becauſe the ct criamps 1 
Party which did firſt conſent is ſtill preſumed to conti-1” 7799s 


rem miſit, ec 


nue and perſevere in the ſame Mind, until the time of ann nec 
the others Conſent (7) , as hath been heretofore declared, 4//ntiar, nec 


3 5 : - . 4 A 
it followerh, that there is a mutual Conſent at one and cite Hate 


the ſame inſtant (); By which mutual Conſent the in Rub. de | 
Contract is fully perfected and finiſhed (7): Whereupon SPonfal 5. q. 


liter. col.2. Pri- 


it is concluded by the general Conſent of ſuch as do er. verb. marr. 
handle this queſtion, that as ſoon as the Party, to whom el 5. d. 11. 


| ; : 0 (&) Siquidem 
the Meſſage or Letters of Matrimony is ſent, doth con-, c 


deſcend thereunto, by expreſſing like Conſent as the ario Cm, 
Meſſage or Letters do import (whether it be Ma- 2 Conſenſus 
trimoay or Spouſals only ), The Contract is by and by n eſſe ſi. 


mult aneus, 


pertect, without any expectation (]; unleſs it appear Tete Zaſiocon. 


) 1 : bs J 4 fil.5.lib.z n. 22. 
that the Party which ſent the Meſſage: or Letter did 2 


diſſent before the others Conſent (2); but if this ap- gel. verb. matr. 
pear not. chen. albeit privily the Party indeed diſſent, ln. 2 1 werſie. 
yet tor detect of proof it ſhall be adjudged, as if the Par- 3 25 
ty had not at all diſſented (o): Idem eft non eſſe & non 3. u. 8. & con- 
apparere (2) , Not to be, and not to appear, is all one in i ts. 
Conſtruction of Law. 1 —4 

: Anchor conſil. 
228. Butr. conſil. 64. Summa Roſella verb. Matr. el. 2. ſeq cum non. ( Auto. Guber. 
Tract. de Sponſal. fol. 2 c. n. 19. Summa Angel. & Summa Roſella ubi ſupra. (o) Summa Ro- 


ſe!la loco præalleg. Anto. Gubert. tract. de Sponſal. fol. 2 5. n. 19. 0 L. in lege &.iki * 
Bar. de contrahend. Emp, fl. | | 


= 


37. Secondly , It is demanded yhether the Woman (4) Jure enim 
may contract Matrimony by a ſpegial Meſſenger or Let. 7 n= . 


i. : 3 detur uxor 2 
ters, as well as the Man ? To this queſtion it is anſwer- aj 2 


ed, That albeit by the Civil Law it (eemerh that ſhe can- * Dmininm 


not ()); Yet nevertheleſs by the Canon Law ( which 17” 28 


Law prevaileth in this Caſe)(r), it is concluded that ſhe ff de rica 


: | nup. 
(r) L. 1. Conſil. Matr. conſil. 2 5. n. 2. communiter Canoniſtæ in c. In praſentia de 4 al . 
Schneid. tract. de Nuptijs fol 48. n. 13. . : 


may. 


— 6 —_ ” 
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(') Benedie-e may (5) ; and that there is no difference of Sex, in this 


Caper. Theiaur. 

com opin reſpect (t ). 
verb. Lex. n.2 2. | | 
% Hoſtienſ. in Rub. de Sponſal. F. qualiter verſic. Hoc tamen ne, wit. ad imparia judicentur 
vir & xxer. Summa Hoſtienſ. ubi ſupra. per c. Gauzemus. de divortiis extra. „ 


38. Thirdly, What if one Man hearing another ſay, 

[ that he hath a great affection towards ſuch a Woman for 
Marriage ; or that he will baue her for, or to his Wife , } 
do thereupon of his own accord and proper motion, go 
unto her; and declaring what he had heard, contract 
Matrimony with her in the other Mans name, Whether 
(oeh lb 2. con-. is this a good Contract, yea, or no? It is anſwered that 


fl. Nat. on. it is not (%, for a Meſſenger mult be ſpecially ſent for 
fil. ibidem 17. chat 8 ( ) | 

n.4.verl. quod e whats : 

(ax) d. confil. per. gloff. in l 1. in fin. de contrab. Enip. ff & gloſſ. m L. conſenſu ff. de act. & 
oblig. lib. 1. conſi l. Matr. conſil ibidem. 83+ n. 13. | | 


39. In contracting Matrimony or Spouſals by Let- 
ters, this one thing principally is to be obſerved, name 
ly, That as it is neceflary for that Party, which ſend- 
eth the Letters containing words fit for Spouſals or Ma- 
trimony , [As 7 promiſe hereby that Iwill, or that I do 
take thee to my Wife , Gc.] do ſtill continue in the 

- fame mind without alteration , until the time of the o- 
9 thers Conſent ( y) : So on the other ſide, it is neceſſary, 
Marrimoniam. that that Party to whom the Letters are ſent, upon re- 
Lag. ae, ceipt thereof, or ſhortly after do expreſs the like Conſent, 
coal. 5. n. 6. . : 

vere. & qui. either to him which brought the Letters or to ſome o- 
dem & ia7.vob thers , or elſe by Letters to the former Party (z), which 
Summa An. thing being performed on either Party, the Contract is 
gelle. & Za. good (a): But if either the Party which ſent the Letters 
Za. confil. 2.n.26.kb.2. conſ. Matrimonial. conſil. ibidem 10.n.2: Silveſtr. Prier. verb. Matrimonium. 
el g. q.12. Dom. de S. Gem. in c. ultim. de procur. in Sext. $. ſane n. 3. Archid. in c. nec. illud. 30. 
g. u. 4, & 5. (H ubi ſopra bc facit c. honorantur. 3 2. ꝗ. 2. Paril. conſil. 55. vol. 4. n. 8. A- 
chd. & DD. in c. ultim. de procur. in Sext. | gh ns? 


0 33 -——  - * p 
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repent in the mean time (5), ( which thing notwithſtand- (2) gegen 
ing is not preſumed , Unleſs it be proved (c)), or the in Sext. Pariſ. 
Party which received the Letters, do not then, or ſhort- pas 
ly after (4) the receipt thereof,deliver expreſly like mutu- /;) HottienC : 
al Conſent , it is in effect, as if neither of them had'e- Summa Tit de 
ver confented (e);if the Party delivering the Letters do in- eng. qua- 

wardly repent, or the Party receiving the Letters, do piicr.verb. Ma- 


in heart conſent (howſoever towards him which is the _ S. 3 
. conl. 5. n. 


Searcher of the Heart, there is no difference betwixt 5,010 

ſecret and manifeſt Repentance , or manifeſt and ſecret in c. Menoch. 
Conſent ) , yet towards his Church , and by Conftru- = 22 | 
ction of Law, this inward Repentance of the one, or 31. . 


ſecret Conſent of the other is not regarded, when it is Dae 
20. vol. 2. . 


* 


what if for modeſty or other like Conſideration, the Par- 1 
ty think good not to reveal the ſecrets of the Letter; 6. 


Surely he were very haſty, or rather Captious in my © 2 
Conceit, that would account this modeſt or diſcreet Si- 7; val n. 
lence}, for a reſolute Confent (; eſpecially in a mat? 8, &. Prier. 
ter of ſuch moment, as Matrimony , than which there 18m. * 5 
is not any Action of greater moment in this life (7 } ; Dom. ubi up 
1 5 - 5: 4 £ 1 a . "6 g 2 13 50 % 34 & Arch. ubi 
ſupra. ) Prier, verb. Matrimonium el. g. q« 12. Summa Roſella verb. Matrimon ium el. 2. verſ. 
fed cum Summa Hoſticnſ. Tit. de Sponſal. f. qualiter. col. 2. c. honorantem- 3 2 q. 2. & ihi DD. 
EÆtiologia eſt, Eccleſia non judicat de occultis c. conſuluiſſe 2. q. . (g) Auguſt. Berous in 
ſabſcriprione ad Conil. Zalij lib. 2. conſil. 4. col. pen. verſ. adhæreo. per -. ſi filius fa. el. 2. de 
S. Cto. Macedon. & ibi Saul de Galt, Par, in L Titius de conſtitut. pec. & in J. quo enim &. 1. 
Rem rat. hab. fl. & facit clem. 1. de procur. (%) Arehid. in c. nec. illud 3 0. q. 5. n. 4. & 5. Pom. de 
S. Gem: in. c. ultim. S. ſanè de procur. f. n. 3. Ptier. verb. Matrimonium. el. 5. q. 12. Sima Ange- 
lic. verb. Matrimonium el. 2. n. 20. Zaſ. confil.5 n. . & 7.yol. 2. Baptiſta in Summa quæ dicitur Ro- 
ſella. verb. Matr. el. 2. verſic. Sed cum non ſufficiat , Qui ommes uno ore concludunt Conſenſum nen 
not i catum u operare, Quantum autem ad aut horitates in Contrariam product as, maxime Vc . 
ro ad L.Si filius fa. el. 2. de 8. Cto. Maced ff. & ad clem. I. de procur.reſpond. ut per Bald. in L. I. man- 
dati ff. vel dic. ut per Molin. in addic. ad Alex. conſil. 7 8. (i) Gloſſ.& DD. in c.Mulieri.de jure jur. extra. 


Bald. in L. bonæ fidei C. de reb. cred. & in c. ad noſtram de probac. extra. Zaſ.conſil. g. vol. a. n. a f cum {eg., 
21 | 


— 
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and therefore not to be undertaken ſuddenly, or con- 
HIER cluded without due premeditation or deep deliberati- 

ele | 
* 40. If any object this Rule, Qui tacet conſentire vide- 
ce qui tacet fur (H. To him might be objected the very next Rule fol- 
| 2 Reg Jar. lowing, Is gui tacet non fatetur , ſed nec utique negare 

Ic. is qui videtur (m): But becauſe the Brecardes or contrary 
| ed. ts. Concluſions, rather breed brabbles , than paci ie Con- 
IF © rentions, this I think a more indifferent anſwer: In 
. ſtrict and proper ſignification, he which holdeth his 

. doth neither conſent nor diſſent (»); Neverthe- 
ſump. extra n. g. leſs in Conſtruction or interpretation of Law, he is ſomme- 
"oe! "opt times {aid ro conſent according to the former Rule; and 
ezim racers ſometimes not, according to the ſecond Rule (o): The at- 
_— 4 firmative Rule harh place, when the matter tendeth al- 
en dale, together to the benefit and favour of the Party (p), for 
rarem& eomrra- then to be ſilent is to conſent , except in certain Cases 
— * (q); but the Caſe being altered, the Law is likewile al- 
Nonne. us tered; for if the matter be ſuch as may be greatly pre- 
ponit guter judicial to the Party, then the negative Rule hath place, 
2 Slleneiß that is to ſay, To be ſilent, is not to conſent. Now it is 
(p) Panor. & generally concluded, that Matrimoay is a matter of ve- 


F eee 


Canoniſtæ in d. ry great prejudice , and a kind of Servi tade or Bondage 25 


1 1 (s); Inaſmuch as thereby, aſwel the Husband as the Wife 


que dotis f. are deprived of tlieir former liberty, and power over 
% bend their own Bodies; for after they be Married, the Husband 
© None n. hath now no power over his own Body, but the Wife (r); 


20, Oc. a neither the Wife over her own Body, but the Husband 
CO Lea). Yea, and (as Baldus faith ) it is Dura Servitut, a hard 


gitz i 41. Servitude, becauſe it is for ever indiſſoluble (x), how 


a hard ſoever the Match be; whereas every other Servi- 
am inc. Is qui tude, may at any time be diſſolved, the Lord or Maſter 
dc Reg. jur. C. | | | 


nin dert. 60 L. 2 lle libero hom. exhibend. ff. (t) Epiſt. 1. ad Corinth. c. 7. verſ. 3. (u J- 


bidem. (x) Bald. in L. In bonæ fidei C. de reb. ered. n. i. verſic. Item in Caulis. 


be 


— — 
r 
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being pleaſed. I confeſs there be many good things in (, ) Neviza, in 


Marriage (y); and that there is one Author who hath Silva uupriali, 
d. cit nuben- 


reckoned an hundred Commodities iſſuing from Mar- dum £1. 
riage (z) ; but the ſame Author hath alſo numbred two cum ſequen. 


hundred Diſcommodities thereto belonging (a): Where- ( <ilbertus in 
queſt ion. Oeco- 


fore in a matter ãubject to ſo many perils, and fo great nomic. 
prejudice, it ſavoureth not of Equity, that Silence ſhould ( ldem Gil- 
be reputed for Conſent (5), except as elſewhere is de- . abi ſu- 


clared (c). 5 | (6) Archid. in 
* | : | N c. nec illud. 30. 

q. 5. Gem. inc. ultim. de procur. in Sext. Summa Angel. & Roſella. verb. matrimonium. el. 2. Zaſ. 
conſil. 5. n. C. & Y. vol. 2. Prier. verb. matrimonium: cl. 5. q. 12. (et) Viz. ubi parentes con- 

trahunt præſenti ls & tac enti bus liberis. c. U. . l. de deſponſ. impub. in Sext. ut ſupra. F. 11. 


41. Again, If that Opinion were true, to wit, That 
the Party receiving the Letters, and not contradicting 
tlie ſame, were to be judged to have conſented there- | 
unto (4), yer there be divers things requiſite to work 4 Nm Hol 
that Effect (o). Firſt therefore it muſt be proved by ſuf- 3 

ficient Witneſſes that the Party did read the Letters (). in 2repo/its 
Secondly it is requiſite that the Witneſles did under- ow, rare? 
ſtand the tenor thereof (g); for if it be not proved that chen — 
the Letters were read, the Party is preſumed to be igno- pol cautel. 
8 | , ; 9. & Franciſ. 
rant of the Contents thereof (%), and being ignorant Ripam in c. 
cannot conſent thereunto, ſince nothing is more con- cum M. de 
trary to Conſent than Ignorance (7); or the reading of _— extra. 


the Letters being proved, if the Witneſſes did not un- (F) Niachefll. 


derſtand the Contents of the Letters, they are not able 3 
to depoſe concludently (H, Tut may be ſome o- jog. in dent 7. 


ther Letter than they imagined, which the Party received de procur. Au. 


| guſtin. Berous in 

and read (1). bo | Subſerip. conf. 
| | h 4. Uldalrici 

Zaſij vol. 2. Alex. in L. quo enim g. 1. ff. rem rat. hab. (g) ibidem, - (+) Mathefil. d. 

notab. 2 2. Gabriel. I. 1. com. concluſ. Tir. de przſurnp. concl. 2. n. 11. (1) L. Ignorans. C. 

de Dom. L. fi per errorem. de juriſ. om. Jud. ff. () Zaſ. d. conf. 4. vol. 2. in Subſerip. 


Mattheſil. d. not. 22. (1) Traditur igitur Cautela, ut literas tranſmiſſurus eaſdem in preſents 
reſtium ſcribat „ Y Copiam (ut dicunt) carundem eiſdem tradat, ac illoſmet Latores faci at, ur in 
eorum preſentics lectio fat. Ripa, in dc. cum MM. n. 1 3 2. ꝓoſt Cœpol. d. Cautel. . & Matthelſil. d. not. a 2. 


42. What 
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42. What if the Party which ſent the Letters, ex- 
preſſing an aflured Promiſe of Matrimony, after the 
Woman have received the fame, and yielded her full 
Conſent thereunto, miſliking the Match, deny that he 
wrote or ſent any ſuch Letters, and there be no Wit- 
neſſes to prove the fame , Whether is proof made by 
Comparation or Similitude of hands, a full and ſuffici- 
ent proof, yea or no? | 
(m) Alex.confl. 43. Some ay it is not (n), becauſe not only many 
76. vol. gn. s. & mens hands are oftentimes ſo lively counterfeited, as the 
5 Moline i" 2- Witneſſes viewing and comparing the fame are very 


poſtil. ad Alex. | ; ) 
con. 114. vol. hardly, able to diſcern betwixt the true and counterfeir 


"+ org Writing (#), but alſo for that no Man doth always write 
C.n.289. Pa. like unto himſelf (o): For Example; That which is writ- 
vor. in c. a. de ten haſtily, is not like that which was written leaſura- 
,. yet both of one hand (); a Sick mans hand is 


. verſ. 
zone Jaſ. — not like his own hand written in health; and diverſity 


8 of Pens makes one man's writing ſeem to be of divers 
1% Bd & mens hands (7); by occaſion whereof they conclude, 
Sal. in L. in fin. That the proof made by comparing of hands, is but 


2 4. half a proof (7); Others are of a contrary Judgment (5), 
(») Panor. in d. affirming, That although in other Writings, as Bills and 


c. 2. de fid. 32 Obligations, &c. wherein Witneſſes be commonly re- 
gan n quired, proof by Collation of hands be but half proof 


rep. L. admo- ; 44 
neadi fe jure- (I), in Which Caſe only the former Opinion proceedeth; 
Jr n- 139-2 yet in other Writings (), where Witneſſes are not uſu- 
. (0) Maſcard. de | 
de probat. verb. comparatio. n. 1. & 2. gloff. in Anthen. de trien. & ſemiſſ. (p) Tdem quo- 
que fi mans alique opere (ut contingere ſolet) priùs defatigata fuiſſet. Anto. Gravat. in Addic. | 
ad veſtrium. in ſua praxi. lib. 6. c. 1. (7 ibidem. (r) Panor. in d. c. 2. de .de 
Inſtr. extra. n. 8. Hyppol. in Rub. de probat. C. n. 289. Jaſ. in Rep. d. L. admonendi. n. 139. 
) Bar. in L. nuda ratio. ff. de donac. n. 7. Alex. conſil. 1 14. vol. 7. n. 4. Anto. Grava. in Ad- 
dic. ad praxim octa v. veſtrij lib. 6. c. 1. n. 27. Tindar. Tract. de teſtibus. lib. 2. c. 8. n. 7. Lan- 
5 franc. in c. quanizm con. g. Inſtrumentorum. n. 49. (t) Anthen. & $i contractus. C de fide. 
= Faftr:Bar. in d. L admonendi. n. 26, & in d. L. nuda. n. 6. Felin. in c. 2. de fide Inſtr, () Si- 
1 quidem ut werior ita & communior opinio et, quid L. comparatio, C. de fide Initr. uon eſt cor- 
ö , relta in Epiſtola, Tifte Maſcard. de probar. concl. 330. n. 23. in fin. 


| | ally 
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ally called (as Epiſtles and private- Letters (x),) this (C) Ned, 
proof by Comparation is to be taken for a full ſuffici- — 
ent proof ( y), otherwiſe it were impoſſible to prove a- ran lueræ, 
ny ſecret Contract by Letter, tobe written by the true — 
Author (2). IRE _ fares 

. | ſcriptæ, ergo in- 
tuitu iſtius diſfcult atis, faciliùs credit ur contparationt, Fulg. Paul. de Caſtr. & Alex. in d. L. admo- 


nendi. Maſcard. Tract. de probat. concl. 3 30. n. 12. Vivius Theſaur. com. op. verb - Comparatio. 
( y ) Vivius d. verb. Comparatio. Fulg. Caſtrenſ. Alex. & Rip. in d. L. admonendi. Gravat. in. add. 
ad veſtr. lib. G. c. i. n. 2 7. ber quem patet hanc opinionem communiter obſeryari in practicd. (z) Maf- 
chard. de probat. concil.; 30m. 12. Ry 


44. A third fort more indifferent, leave it to tlie diſ 
cretion and Conſcience of the Judge (a), who upon due —— 
Conſideration of the ſtate and condition of the Parties, 2. C. 114.24. 
and of the circumſtances and merits: of the Cauſe, to- Dec confll. 219. 
— with the likelyhood or unlikelyhood thereof, can 1 5 
better and more certainly determine of the ſufficiency q. c. 22 n. 7. 

or inſufficieney of the foreſaid proof, than can be gene- 
rally prefcribed, without particular view of the Premiſ- 
ſes (5) : In which contrariety of Opinions, I do think, (0 Corar. d. c. 
that the Judge, unleſs by diligent Examination of the Wem vs. 
Fact he be otherwiſè induced, or perſwaded by ſome- 
ſpecial prefumption, or ſuſpition of ſiniſter dealing, he 
is to follow the common or moſt received Opinion (c), (0 Coral Trad. 
which is, That proof made by comparing or conferring d, lb. 
of hands is of it ſelf a full and ſufficient proof (d); the (% Maſcard. de 
Comparation or Collation being duly and orderly made, Probar conclut 
that is to ſay, theſe Requiſites or Obſervations follow- 5 . 
ing being performed (e). : fin, 

45. Firſt of all therefore (as touching the Order and 

Form of this Comparation of hands) it is requiſite that 
two Writings: be produced and exhibited, namely, the 
Lerter it ſeſſ. containing the Promiſe of Matrimony, being 
the Writing in Controverſie, and another Writing, be- 
ing certainly and without diſpute or controverſie of tlie 

| Bb 2 Parties 
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( #) Bar. is L- Parties hand (f); for according to the Rules of Lo ick, 
comparat oncs. 


dk. Id quod probat, debet eſſe certins & clarius eo , quod pro- 
Angel n. 5. Gandum eſt (g; That which doth prove ought to be more 
1 certain, than that which is to be proved: Of which two 
Zul de conf; 3. Writings, the one, that is the clear and undoubted Wri- 
in fin. Panor. in ting, is termed Scriptura d qua, the other ad quam (), 


u © becauſe from this faithful Writing (as from a truſty In- 


tee Inſtr. extra. 


(K ) Sichard. in terpreter Which will not lye) Collation or Comparation 


d L. compara-· js made unto that other Writing in controverſie (2), for 


tiones. n. 17. 


GW) Bar aa. trial whether it be a Counterfeit or not; In which reſpect 


Angel. Caſtrenſ alſo the one Writing is called the Agent extream , and 


Sichard. &a the other the Patient extream (): The Agent is produ- 
in d. L. compa- 8 


rarones. Ripa. ced to prove the Identity of the other Writing: The 


n L- aemonen- Patient is that whole Identity is to be proved, and which 


— rag _ is uſed for the obtaining of that which is demanded (). 
(+) DD. ine. But as Mercury is not made of every Wood (accord- 
L. comparat®” ing to the old Proverb) fa every Writing is not fit to 


Menoch. de * \ 
Arirr, Jad lnb. be that fundamental Writing d gu4, or Agent extream , 


2.caf. 114. n. from the which Comparation is to be deduced (1); For 


29. wo 5 3 
{+ ) Baldin e. what if the Writing, which is to be uſed as a true 


L. compararo- Touchſtone, ſtand-in necd it ſelf to be touched or com- 
_ - of 2 pared, I mean, what if it cannot otherwiſe appear ta 
4. L. conpara. be of the Parties hand, but by Comparation of other 
riones connex. Writings? Surely this Writing is utterly unfit for this 
Ani. & 1.coz- purpoſè (), for that were to prove ignotum per ignotius, 
de Ia. and to protract the matter i» inſfuitum, always abiding 


G Schard. and dwelling upon uncertainties (o). 
poſt alios. in d. | 


L. comparatio- 


nes. Menoch. de Arbitr. Jud. caſ. 114. n. 29. ( Menoch, d. caſ. 1 14. n. 29. in fin. (o) Me- 
noch. d. caf. 114. n. 30. - 


(p)Julianus pre- 46. In ancient time therefore, ſo preciſe were the 
3 Law makers in this Caſe, that they did admit no more 
ratiores ¶ deo but three kinds of Writings, from the which Compara- 
ce late. tion might be made (), vi. a Writing ſubſcribed by 


three 


. 
n 
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three Witneſſes, (two of them at leaſt teſtifying the 
fame) a judicial Writing, that is, ſome Act written be- 
fore a Judge; and a publick Inſtrument or Writing 
made in Solemn Form, by a publick Notary (9), where- () d. f. Ideo- 
unto afterwards two others were added (7), viz. that du __ 15 
the Writing produced there be confeſſed by the Party comparationes. 
(s), and the Writing extracted from ſome Regiſter or & ibi Bald. a. 
Place where faithful Records be kept (7). Howbeit at this (;) Anthen. 
day, by the common Conſent of the beſt Writers, any Adhæc. C. de 
manner of Writing, either Publick or Private, Judicial or e 
Extrajudicial, of what nature or quality ſoever, (ſo that hc. in princ. * 
it appear undoubtedly to be of the Parties hand) is ſif- Sichard. in d. L. 


ficient to be the Agent extream , or Writing from the E 


which Comparation is to be made (4); or if there be in Anthen. & 
no ſuch Writing at all, the Judge may command and „ C. 


compell the Party to write, that thereby (Comparation a2. Suni 
being made) the truth may appear, whether both the 4% juris en. 
Writings be of one hand, or not (x) 2 
| = . 9 ; confiezur Scrip- 
| g turam efſe ſu- 
am, nec mirum cum expreſſa confeſſio ſit fortior tacita. Bald. in d. L. comparationes. n. 10. Menoch. 
de Arbitr. Jud. Lib. 2. caſ. 114. n. 29. verſic. Sumeretur, Cravetta conſil. 2 1 6. n. 18. Paul. de Ca- 
ſtr. coꝶlil. 3 1 2. vol. 2. n. 3. (t) d. Anth. Adhæc. Quod ſi quis objictat hanc additionem 
eſſe ſuPerfluan, & comprehendi fu tertio genere Scripturarum, de quo in d. L. comparationes; Re- 
ſpondeas quod quamwis Text ãn d. Anth. dicat Literas ex Archiepiſcopo productas habere teſtimoni- 
um publicum, per hoc tamen non ſequatur ipſam Scripturam eſſe publicam, ut pote quæ carens publi- 
ci Inſtrumenti ſoleunitatibus; N:hilominus in loco publico recondita, & per miniſtrum publicum 
regiſtrata, non immeritò publicum teſtimonium prohibeat. Bart. in d. Auth. & Sichard. in d. L. com- 
parationes. n. 8. & 9. (4) Sichard. in d. L. comparationes. n. 10. poſt Sabir. ibidem col. 4. 
Ripa. in I. admonendi. de jurejur. ff. n. 1.11. Menoch. de Arbitr. Jud lib. 2. caſ. 1 14. n. 29. verſ. 
Sumeretur. Cravett a. conſil. 2 16. n. 18. (x) Bald. in L. comparationes. C. de fide Inſtr. n. 
10. Panor. in c. 2. de fide Inſtr. extra. n. 13. Ripa. in L. admonendi. n. 1 10. ff. de. jurejur. & 
Late Menoch. de caſ. 1 1 4. n. 12. Bart. autem in Anth. & fi contractus. C. de fide Inſtr. contrari- 
um tenuit, Cin Baldus ob eam rem inurit maculas Erroris, quam Zaſ. (lib. 2. ſing. reſponſ. c. 2 5). 
diluere tentavit, ſed fruſtra; nam fi fudex poſſet compellere partem, ut veſpondeat probationibus a. 
werſarij, ad relevanaum eum ab onere probandi, a fortiore poteſt partem compellere ad ſeribendum, 
ut inde fiat comparatio, Inquit Panor. in d. c. 2. poſt, Card. ibidem & Paul. de Caſtr. im dL o 


parationes in fin. | 
«4 i 47. Se-- | 
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47. Secondly, It is requiſite that the Party which pro- 
ceureth this Comparation, do ſwear, That he hath not a- 
(3) _— ny other fit or ſufficient proof )), and that he-hath 
Caizel. g. $i not done, nor endeavoured any thing thereabouts, which 
yerd nibit perad venture might ſuppreſs or hide the truth (⁊). 

gloſſ. in d. L. , : | 
COmparationes in fide unde pater quad comparatio eſt remedium ſubſidiarum, non aliter competens 
quam-quazde non alter fit probatio. Zaf. d. conſil. 4. in fin. (Y d. 5 Si vero nihil. Sichard. 
in d. L. comparationes.. n. 2. IA quo pro mirabili traditur, & ſiugulari nimirum, ut bis de Ca- 
lumnis in eadem Cauſa juretur. Glaiſ. in d. L.comparationes. in fin. at qui ratio itenati juramen- 
ei eft, quia ec ſ quis in genere jura verit ſe nullam admiſſirum Calumniam ; Tamen lud ſpeciale 
Jar amentum, altin; anims infigirur, & mages afficit ſemper, cum magis timerentur ca que. in 
Jpecie framt, quam que im generale. Glod. in $. S verò moriantur. Auth. de laitr, Cautel. &-fide 
Sichard ubi ſupra. 8 


48. Thirdly, It is requiſite that the Notaries or others 
Skiltul in writing, to whom the Judge doth commit this 
Comparation, be ſworn, That they ſhall not do any ching 
* therein either for favour or gain, or fear or disfriendſhip, 
ue Sd an. Ox Other ſiniſter affection (a), but that they ſhall upright- 
»n zpſe Fadex ly and diligently view the Writings , and compare them 
deber per ſef4- indifferently, and then make true relation to the Judge 
cere comparat:is- S 0 
nen Dir quod What they have done, and what they judge or believe (% 
deber quidem in their skill, concerning the identity or diverſity of elie 
per ſe, adbibitis hand | 
tamen Noſtra- S. | 
tiis ſcribendi peritis. Sichard. poſt Ang. in d. L. comparationes. (% Nam qunm decipi poſ- 
fot femilitudine tractatus jurabunt, nm de veritate praciſa, Sed de credulitate tantum. Sichard. 


ubi ſupra. 


49. Fourthly, It is requiſite that theſe. Notaries: or 
( Bald. in L. $kilful Perſons, in viewing and comparing theſe foreſaid = 
Sein Writings, do not only conſider the ſimple Letters or 
n. 18. Menoch. Grammatical Elements, ſubject to Corporal ſenſe , but 
e, Ja. l alfo the Stile and Phraſe thereof, ſubject to Reaſon and 
Schad in 4 I. underſtanding (c); for as a Bird is known by her Tune, or F 
comparationes. a Harp or other Inſtrument by the ſound, ſo by the Conſo- 


Ca) Bald. abi nance of the Stile we may judge probably of the Au- 
50. Fifth- 


ſupra, thor | (d ). 


— , èêͤ——— mm ·¹ . ˙ rr 
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50. Fifthly, It is requiſite that rheſe aforeſaid Notaries 
and Writers make relation or report unto the Juoge (by 
virtue of their Oaths) of their Proceedings, and what 
they have done or deemed,and judge of the Similitude or 
Diſſimilitude of the foreſaid Writings (e): Others have (e) Crediturra- 
added other Requiſites,namely,Thar relation being made e 
by the Notaries and Witneſſes of the ſimilitude of the ue 
Hands, the Judge ought to interpoſe his interlocutory c-»p-rationem 


Sentence of the Identity of the Writings, that is to ſay, 405 _ 
that they were both written with one Hand (F). n nunc dend 


51. Some alſo have been of this mind, That whereas e 
there be five kinds of Writings above recited, whereby juramentum 
Comparation might be made, in their Opinion, not only laut, bie- 
all other kind of Writings were excluded (O, but alſo the ett. 
Writing in Controverſie could not be compared but by (5) Seil. in d. 
another Writing of the ſame kind; as if the Writing in N 

Controverſie were a publick Writing, then to be tried by hdd 114. 
a publick Writing; if a private Writing, then by a pri- n.32. 
vate Writing, &c. () Howbeit this Opinion is generally — : 
condemned; for any kind of Writing in queſtion may L. admonendi. | 
be tried by any other kind of Writing, being without de jurgur. f n. 
queſtion of the Parties hand (7). G yp 
| - | ; („% In qua opi- - 

nione ſteterunt Par. in Anth. Et fi contractus C. de fide Inftr. n. 2. & Angel. in L. comparationes. . 
cod. Tit. n. 9. Quibus ſubferipſit Auguſtinus Berous in Addic. ad 7.aſ. conſil. . vol. 3. & Pariſ. conſ. 19. 
n. 3 f. vol. 3. (:)JHugolin.de quo Sichard. in d. L. comparationes. n. ꝙ. & ali de quibus Bald. ead. Ln. 11. 


52 Finally, There is to be noted, that in all ocher Ju- ( — 3 | 
dicial Proceedings and Decrees , it behoveth the Judge r Hen ls 


to have plumbeos pedes (H), Feet of Lead ; fo in this mat - . veriorem. 
& Sichard. ead. 


ter of Comparation, eſpecially it behoveth him to have 10. 10. 20 fe. 
& plumbeos pedes, & Lynceos oculos, not only Feet as fert eandem op. 


heavy as lead, but Eyes alſo as clear and ſharp as Lyn- a at 
ceus, of whom it is reported, that he was able to ſee , 9. 


through a Milſtone (n); tor if the Judge be either ſo 3 
| PA. in L. a Q= ... 


| nendi ff. de jure jur.n.111 Menoch. d. caſ. 11 4. n. 29. Cra vetta conſil. 2 16. n. 18. ( Zaſ.lib. 2. ſing. re- 
ſponſ.c,2.5 in fin. Covar. pract. q. c. 2 2. . ſwi 


contracting & pouiſals, &c. 


fvitt, that he run to this Comparation without obſervati- 
on of theſe Requiſites above recited, doubtleſs the Com- 
() Acron.in paration will be of little force (2); and ſo his great 
haſt ſhall make bur ſmall ſpeed; or if his Judgment be 
not very Sharp, and more Subtle than the Serpent, how 
orderly ſoever he proceed to work about the Examinati- 
fs) ZaC. conſ.4. On of theſe Writings , yet happily he may be deceived 
ld. in ſubſcrip. by counterfeit Inſtruments (o); for it is a thing generally 
— complained on in all Ages, namely the great Couſenage 
de fie Inftr. that hath been practiſed by Forgery, or making of Coun- 
3 — terfeit and Adulterous Writings; Amongſt others I re- 
(oY ZaClib.s. * member Zaſius (the molt famous Lawyer that ever 
tngrelp.c.25. Germany bred ) maketh mention of a certain Monk of 
Jm the Monaſtery of St. 7dalrick in the City Auguſta , 
Rav. Veſtri lib. that was ſo paſſing skilful, that if he had looked up- 
_6<1.n.26... On any Writing, he would have imitated the fame to 
— art lively, as it ſhould ſeem rather to be the very original it 
prob. C. n.317. ſelf, than like unto it (q). I wiſh we had no greater ſtore 
— of falſe Forgeries than of mumbling Monks at this day 
d. 330.3. in England, a thing rather to be withed than hoped, the 
Obb. more is the pity; for though the famous Forger of Ripon 
2% nn. in 7orkſtire be dead, whom I maryail Mr. Green hath not 
numbred amongſt his Cony Catchers, yet] fear there be 
a great many M helps of the old Dog leſt alive, that had 
rather bite than bark. And therefore ſince this matter 
is ſo ſubject to their Impoſtures, it ſtanderh the Judge in 
hand to be ſo much the more circumſpect, leſt he himſelf 
be caught for a ſimple Cony. 


ꝶ——„— 


SECT. 


* 


"SECT. N 
Of Public and Private Spouſals. 


"i Ourthly, Spouſals be either Publick or Private ( ES 


| (a) ; publick Spouſals are they which are con- 4 1. Pane. & 
tracted before ſufficient Witneſſes , and wherein are ob- Prapoſ. in c. 
ſerved all other Solemnities requiſite by the Eccleſiaſti- © kbirio. 
0 5 de clandeſtin. 

cal Law (): For fo careful were the ancient Law- makers deſponſ 


to avoid thoſe miſchiefs, which commonly attend up- W 2 | 
e nup. 222 


on ſecret and clandeſtinꝰ Contracts, that they would have 0% fg 
the ſame Solemnities obſerved, in contracting Spouſals, 30. q. 5. Reuin- 
which be requiſite in contracting Matrimony (c); Which © <cSponlal. 

g 3 | 2 | lib. 1. q. 1. n. 1. 
Solemnities what they are ſhall afterwards be declared ( d): (pan. in e. 
Private Spouſals are nas” , at the Contracting whereof, cum inhibitio. 

e 


- 3 my : de clandeſtin de 
are omitted ſome of thole Solemnities aforeſaid(e),bur eſ- 2 


pecially when as there be no Witneſſes preſent at the Præpof cod. c. 


Contract (f): In which Caſe theſe queſtions following are 5 
uſually propounded. Impedimentum. 
1 5 el. 1. verſ. Quæ- 


ritur. (d) inſra parte 2. 9. le) d. c. noſtrates & c. aliter. 30 q- 5. Reuſner. lib. 1. de 
Sponſal. qu. 1. nu. 2. gloſſ. in c. 4. de cland. deſponſatione. extra- vide Schneidwin, Tract. de 
nuptijs fol. 2 2. bi refert Sponſalia ſex modis dici poſſe clandeſtina, ex Holtienf. in Rub. de clan- 
deſt. deſponſ. ext ra. (f) c. 1,2, & 3. de clandeſtin. deſponſ. extra. Schneidwin, ubi ſupra Mel - 


chior Kling. Tract. de Matrimonio fol. 68. Jo. Frigeus Tract. de Sponſal. pag. 266. 


2. Firſt, whether ſuch ſecret Contracts be good in 

Law, yea, or no o And it ſeemeth they are not good, 
by reaſon it is thus written in the Text of the Law, 2 
Nullum pactum, nullam conventionem, nullum Contractum (s/ om = 
inter eos videri volumus (ubſeqautum , qui lege contrahere c. nullum. 30. 
probibente , contrahunt (g); We will that no part, no 45. 
Covenant, no Contract, ſhall be thought to follow, 


6 be. 


＋ 
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betwixt them which do contract, when as the Law doth 
forbid them to contract; But the Law doth forbid all 
Perſons to make Secret Contracts of Spoutals, or Ma- 
__— trimony (5) ; and that juſtly, conſidering the manifold 
candeftin. def. diſcommodities depending thereupon , namely, for that 
Poaſ extra. hereby ir cometh to paſs oftentimes , that the Parties ſe- 
en cretly contracting, are otherwiſe formally affianced, or 
ſo near in Blood that they cannot be Married; or being 
free from thoſe impediments, yet do they alter their 
purpoſes, denying and breaking their promiſes, whence 
Perjuries, Adulteries, and Baſtardies, with many more 
= Schneidwin jntollerable miſchiefs do ſucceed (i); and therefore ſuch 
GL. 2 ax coll” ſecret Pats, Covenants, and Contracts are worthily re- 
wa. deSpon- puted, as if they had not been made at all (4). Again, this 


ern is a Common Concluſion, Idem eſt in lege non efſe & non 
„ apparere , It is all one in Law not to be, and not to ap- 


e dcnullum. year (7); Wherefore ſeeing ſecret Contracts cannot be 


3045-278 proved, it is all one in effect, as if they were not 


C. de legib. (m1). 


3. Others are of another Opinion, holding the Con- 


(n) Panorinc: tract for firm and indiſſoluble (x); for the Confirmation 


poſ. in Rub. de 


chndeſtin. deſ- non Poſſunt (o), Secret Marriages are done indeed againſt 


| y 
— but conſent only (2); for (as another Text faith) , ſuſt- 
lib. 2. couſ. | 
Matr. conſil. 2 4.0-1,2,3.& 4- (0) c. nes. illud. 30.9.7. (h Panor.in c. i. de clandeſtin. deſponſ. extra. n. a. 


cat 
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* Conſenſus ad conſtituenda Sponſalia (9), Naked 0 L. ſufcirde 
Conſent is ſufficient to make Spouſals ; And therefore if 99 i 

bare Conſent is ſufficient , theſe Solemnities are not ſo de claraenin. 


neceſſary as without the which Spouſals cannot conſiſt 2 _ 
(r) , being no more than Accidents , the which ( as the dem. yo). inc: 
Logicians teach us) may be either preſent or abſent, with- fufciar.27.q.2. 


out the deſtruction of the principal Subject (g); So that 3 


it may be juſtly inferred , that the only want of Solem- de Sponfil. ex- 
nity doth not hurt the Contract (7). tra. n. 2. in fin. 


H ieron. Schurf. 

lib. 2. conſ. 
Matr. Conſil. ibidem 24. n. 2, 3, 4 (5) Ideoque accidens omnium prædicabilum indigniſſimum 
dici ſolet Jo. Caſus. Oxon. de accidente fol. 68. (r Clandeſtinit. as ſola non vitiat Matrimo- 


nium, inquiunt Cardinal. & Præpoſ. in Rub. de Sponſal. extra. Panor. in c. 1. eod. Tit. n. 2. Dec. 
conſil. 163. n. 4. Linwood. in c. humana. de clandeſtin. deſponſ. lib. 4. provincial. Conſt. Cant- 


verb. clandeſtina. in fin. 


4. To the Reaſons whereupon the contrary Concluſi- 
on is collected, it is thus anſwered : Firſt, that no Pact, 
no Covenant, no Contract, ſhall be thought to be made 
betwixt them, whom the Law doth prohibir to contract, 
Sc. That's true, when the Act is ſimply forbidden, but 
when the Act is not ſimply forbidden, but only in reſ- 
pect of ſome quality, which is not of the Subſtance 
thereof; Then the Act done without that Quality, is 
not to be accompted for undone (z) ; now to contract * _ = 


Spouſals is not ſimply forbidden, but in ſome reſpects C. de legib. n. 


only(x);And therefore being done without the obſervati- 15- al alites 
on of thoſe unſubſtantial Circumſtances , is not to be m Rat. 


reputed for undone. Deſponſ. extra. 

| | | . && Antho. Gu- 
bert. Tract. de Matrimonio. fol. 163.nu. 12.2. Vide Peckinm in c. qu contra jus. de Reg. jur. in. 
Sext. & Hyero. Schurff. lib. 2. conſil. Matrimonial. fol. 134. n. 10, 11, 12, (x) Hiero, Schurff. 


lib. 2. conſil. Matrimonial, conſil. ibidem 24. n. 11. 


5. As for the other Reaſon, That not to appear, and 


not to be, are both one in Law, that's true Jure fori, non 
2 . fare 


— 
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(y) Glo. jure poli (), Before Man, not before God; for the Church 
Ar © ary indeed doth not judge of ſecret and hidden things, 


extra. & i Whereof there is no appearance (z). But moſt true it is, 
* that Almighty God being Kar De,, before him bare 
dernen, Conſciencè alone is as a thouſand Witneſſes (a); Where- 


matrimonial. fore I do admonith thee , that haſt in truth contracted 
_ 2,69. Eve fecret Matrimony, that thou do not marry any other 


Linewood. in c. Perſon; for doubtleſs this thy pretended Marriage, how 


Homanz. de [awful ſoever it may ſeem in the eye of Man, who 
clandeſtin. de- 


eat lb. . Jadgeth only according to the outward appearance, is 
Provincial. nothing, but meer Adultery in the infallible ſight of 


Coult.cant. Fod's juſt Tudoment. whole Tuſti , 
Coutcant. God's juſt Judgment, whoſe Juſtice rewards every Man 


in fin. Bapritta according to his Works, and before whoſe Tribunal thou 


Femet cou. muſt at laſt appear to give an accompt of this thy foul 
1 Miſdeed. 


(z) c. conſulu- 

_ .q. 5- c. | | 
n omnia. 6.9.1. c. Tua nos. de Sponſal. extra. gloſſ in c. 2. de cland. deſponſ. in princ. 6a) Bald. 
in Tractat. Schiimart. col. 3 c.lizeras de reſtitut Spol. extra. 98 | 


6. But now admit thou art willing to marry , and 
the other Party is not only unwilling, but utterly denieth 
the intent or conſent to any Marriage; Whether in 
this Caſe maiſt thou with fate Conſcience marry elſe- 
where? It ſeemeth at the firſt view, That thou canſt not 
marry ſo long as the other Party liveth, to whom thou 
didſt fo aſſuredly give thy faithful Promiſe of Matrimo- 
ny, as appcarcth by thine own Confeſſion, making a 
full and ſtrong proof againſt thy ſelf : Nevertheleſs , 
the Caſe being rightly ſcann'd, I am of their Opinion 
which hold that thou maiſt with Safety, not of Law 
only, but of Conſcience alſo, proceed ro marry any o- 
ther Perſon. . — 

7. Firſt, Secing the other Party conſtantly denietli the 
intent and conſent of Marriage, 4 his or her part, with- 
out which Conſent, as well on the behalf of that other 


Party, 
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Party, as on thine own behalf, it is a clear Caſe , That 
no Matrimony can conſiſt, neither in Law nor in Con- 
{cience, for the Conſent muſt be mutual and reciprocal , 
as I have often confirmed. Is it poſſible for a Man to 
be a Husband without a Wite? Or a Woman to be a 
Wife without a Husband ? Seeing (I ſay) the other Par- 
ty ſo conſtantly denieth this neceſſary Conſent, thou 
maiſt ſafely from thy Conſcience act according to this 
conſtant denial, and perſwading thy ſelf that the ſame 
is true, then art thou at liberty to marry elſewhere, 
without any let in Law, or Scruple in Conſcience. 
8. This Caſe thus abſolved, let us vary the Caſe a 
little. A Man and a Woman are firſt ſecretly, yet tru- 
ly and before God, contracted in Matrimony either of 
them, murually giving there, their full and perfect Con- 
ſent to the other therein; afterwards the Man is pub - 
lickly contracted to another Woman in Matrimony, 
the former Woman practiſeth all good means, as well 
by Suit as otherwiſe, to recover him for her Husband, 
but prevaileth not, for want of. ſufficient proof; Whe- 
ther may ſhe with ſafe Conſcience marry another Huſ- 
band: Albeit this Queſtion may ſeem to appertain to 
the determination of Divines, yet will I adventure to 
ſigniſie mine own Opinion, having firſt reſolved another 
Queſtion preparatory thereunto; which Queſtion is 
this. „ | 8 
9. A Man doth ſecretly (I mean without the preſence 
of Witneſſes) contract Spouſals or Matrimony with one. 
Woman, and afterwards publickly. and before a ſuffici- 
ent number of Witneſſes, doth make the like Contract 
with another Woman; after which ſecond Contract rhe 
former Woman chargeth him, and he likewiſe coxfe(ſeth 
that he was formerly contracted unto her, Whether in (© De ha gg. 
this Caſe, ſhall the former ſecret Contract, or the ſecond , ae. 
publick Contract prevail (0: = wry ein 
| 10. Ir | 


r 
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10. It ſeemeth, becauſe the ſame being (in truth) firſt 
made, this truth now appearing by the Confeſſion of 
| both Parties, is to be preferred before the ſecond pub 
22 Lire. lick Contract (c), and that not only in foro poli, and 
e e before che Tribunal of the Infallible Judge, to whom 
i Spiritual. all things (how ſecret ſoever) be all naked and open; 


1 but alſo in Courts (4) and Conſiſtories of mortal Men , 


Cardin Clem. Whoſe Judgment is directed according to that v hich ap- 
11. . g. e. de peareth, and is proved (e). And as no Man can dye 


& remili. H. 
Pls sl with two Teſtaments at once (f), ſo no Man can hve 


C. & Ingen. L. with two Wives at once (g): Howbeit Teſtaments and 
Feng mer Contracts be in this point, of a contrary Condition; 
alias L. Impe- 5 

ratores. $.ultim. for of Teſtaments the latter is the better, and maketh 


1 bi void the former (+); but of Contracts, the former is 
(V Everarg, the better, and maketh void the latter (2): Wherefore, 
confil.11. the Man having firſt given his Faith to one Woman, 


eee cannot afterwards give the ſame to another Woman (4). 
qusf vehice. And ſo the former Contract, albeit at the firſt ſecret, 
lam, quo Fudex yet afterwards publiſhed and made known, is to be pre- 


r 44 5% ferred before the ſecond publick Contract (/). 


de conjectur. | | 

ultim. vol. lib. 4. Tit. 11.n. 43. ( 7) L. Jus noſtrum. ff. de Reg. jur. L.Sancimus C. de teſta. 
() L. eum qui duas C. de Adult. L. 2. C. de inceſt. nup. (F. poſteriore Inſtit. Quib. mod. 
teſta. infirm- () Intellige, fi utraque Sponſalia ſmt de praſenti, vel utraque de futuro. Henr. 
Boic. in c. 1. de Sponſ. duorum extra. ſecus. Si Priora ſine de fururo, poſtericra verò de præſenti. 
Boic. ibidem. ) Everard. d. conſil. 11. n. 3. in fin. (/) Henr. Boic. in c. cum Inhibitio, 
de clandeſtin. deſponſ. extra. 1. Diſtinct. verſic. aut quæris de tertio. Ruckerus cujus conſil. extant, 
in lib. 2. conſil. matrim. & eſt conſil. ejus lib. 3 6. n. 6. | 


(nm) Eyerard. . II. Others nevertheleſs (whoſe Opinion is generally 
in g 2. de an. received) are of this Judgment, That howſoever, before 


deſtindeſponC God, the ſecret Precontract, though it were never pub- 


— . _ liſhed, is to be preferred before the like ſubſequent Con- 
quod nobis de tract, how publick ſocver (m); yet before his Church it 


clandeltin. de- is otherwiſe (x); neither is the ſole Confeſſion of both 


ſponſ.extra. n. 6. 
Et omnes DD. ibidem. Scimeidw in. Trat de Nuptiis fol. 2 4. Reuſger de Cauſis matrimonial. lib. 1. 9.1. 
lid. 2. conſil. matrimonial. con ſil. bide m. 2 C. n. 12 17 & 14. Pariſ cenlil. 5. n. 40. vol. 3. | 


oy 
! 
11 
7 - 
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—— 


the Parties, pretending themſelves to be Pre-contracted, 

in ſecret ſort, betwixt themſelves alone, to be credited , 
De of a ſufficiently teſtified Contract, and pro- 2x 
ved by Witneſſes (o); becauſe otherwiſe it were a very /« glof. in e. 
eaſie matter for ſuch, as were truly contracted, under S quis Divinis- 

rence of a Pre- contract, at their pleaſures whenſo- ;* 8 

ever they were diſpleaſed either with other, to undo the ſiium videre 
undoubted Contract, by ſuborning one, of whom they 44 fh. 2- Cor- 
had better liking, to affirm a former ſecret Contract ( P): fol.1 8 acl 


A miſchievous Inconvenience in no wile to be tollera- velim —— n. 
I2. 13 & 14 


red 2 Covar. Tract. de 
| Sponſal. prima 


parte, c. 4. nu.F . Pariſ.confil.5 7. vol. 4. n. 40. Panor. & alii in c. 2. de clandeſtin. deſyonſ. extra lib. 
I. conſil. matr. conſil. ibidem 19. n. 3. (p) Schneidwin. Tract. de Nuptiis, fol. 2 4. lib. 2. con- 
fil. matr. conſil. ibidem 3 6. n. 13. (9) Schneid. & Rucker. ubi ſupra. DD. in c. ſuper eo. de 


co qui cogn. conſang. ux. extra. 


12. As concerning the reaſon of the contrary Opi- 
nion, viz. That the truth is to be preferred when it a- 
peareth (7). That's true, if it appear by lawful and (g 1 
ſufficient proof (); but the ſole Confeſſion of both the pen. 5 mulier. 
Parties, is not a lawful or ſufficient proof, in prejudice of ff de probat. in. 
another Contract lawfully and ſufficiently proved, by 3 Boe: 
the teſtimony of Witneſſes (t). Indeed if it were not ine. Cum Inhi- 
in prejudice of another Contract, the bare Confeffion of , cane: 
the Parties would ſuffice (a): Or if this Confeſſion of oh das 
both the Parties were made before the ſecond Contract lib.2.confill ma. 
was made, then alſo peradyenture ir might ſuffice a- — 
gainſt the ſecond Contract (x), becauſe at that time the h glodt. in . 


| £8 ſi quis divinis 
30. q. 5. lib. i. conſil. matrimonial. conſillibidem 19. n. 3. & conſil. $3. m0. Panor. & ali in c. 2. de. 
clandeſtin. deſponſ. extra. quorum opinio procedit licet ſecundum matrim. now ſit contractum in facts 
Eccleſiæ, ſed coram duobus tantum teftibus. Præpoſin d. c. 2. n. 4. & Socin. Sen. conſil. 270. col. 2. 
(A) Gloſſ. & Panor. in c. ſuper eo. de eo. qui cogn. conſang. ux extra Dec. conſil. I 6 3. cool. 1. Bald. conſil. 
48. vol. 4. Rom. Sing. 6 1 6. alias 620. incipien. Ti anarwvifli. Immo parte abſente probat contra cen- 
fitentem ipſius confeſſio, de æquitate Canonica, Maſcard. de probat. concl. 102 9. m 4. & communiter 
DD. in c. fi Cautio. de fide Inſtr. extra. () Johan. de Canibus, inter confil. matrimonial. lib; 
1. conſil. ibidem 19. in fin. Jacob, de Zochis & alij in d. c. ſuper co. Coyar. Tract. de Sponſal: prima 


parte, c. 4. n. 5. 
Con- 
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Mugge e. Confeſſion cannot be ſuſpected of any Colluſion 5 * 


ſuper eo. Jo. de Bur the Confeſſion being made after the time of the ſe- 
1 cond Contract. which Contract is proved by two ſuf- 
(z) Regulariter ficient Witneſſes, in this © aſe, not only the Confeſſion 
—_— _ ws of the Parties is not ſufficient to prove a Pre- contract, 
he ale bur alſo if beſides the Confeſſion ot the Parties, there 
reſtis de pars were one Mitueſs who did likewiſe depoſe of the ſame 
_ Pre-contract (z) ; yet were not the Teſtimony of this 

men um, lib. 1. one Witneſs joyned with the Parties Confeſſion, able to 
rer 2 overthrow the ſecond Contract, proved by two able 
2 nn. Witneſſes (a). Likewiſe the teſtimony of one Witneſs, 
&conlil:51.n.5. together with a common voice and fame of a Pre- con 
ard tract is not able to overthrow the ſecond Contract pro- 
. verſic. Ia Ved by two ſufficient Witneſſes (5) ; for this Concluſi- 
Ooncluſo cc. on is commonly received, That when the proof of the 


_ _ ſecond Contract is more clear than of the former Con- 


-marr.confil. ibi- tract, there the ſecond Contract is to be preferred (c), 


dem 15. u. 5. ſaving in theſe Caſes following, viz. When the ſecond 
Præpoſ. in bd 


24 candetin. Contract is made depending tlie Suit, about the former 
deſponſ. extra. Contract (4); for the Contract made depending the Suit 
zen e loſeth that Priviledge, which otherwiſe it ſhould en- 


edit conc ur- 


rexte etiam fa- joy (e): Or when the ſecond Contract is made under 
3 Ai tlus Condition, if there be no Pre. contract before going, 
a> per Or if the Pre contract be fruſtrate and Void (f), or 
Bonacoſſ. Theſaur.com.op. verb.matrimonium.& per Socin. Præpoſ & Jacob.Henr.ubi ſupra. (b)Vincen. 
& poſt eum Canoniſtz.in c.2. de cland. deſponſ contra Cardinal. in d.c, commniter reprobatum, ut per 
Panor& Prezpoſ.in dc. 2. quibus accedat Corſetus ſingularis. 2 4 C. verb. Probatio. Dec. conſil. 153. n. 11. 

Felin. in c. f. ut Lite non conteſtat. col. 2. Soc in. couſil. 1 19. vol. 3. deciſ. Tholoſſ. q. 17 2. Bonacoll. 

Theſaur. com. op.verb. matrimonium. ( c ) Panor. in d. c. 2. de clandeſt. deſponſ. extra. in fin. 

Hoſtienſ. in Summa cod. Tit. 5. verum clandeſtina matrimonia. Pariſ. conſil. 5 3. vol. 4. Præpoſ in d. c. 

2 Corſet. d. fingul. 246. & Aufrer. in addic. ad Deciſ.capell. Tholoſſ. ub; refert je jus i. aſſe pro 

Jecundo matrimonio manifeſie probato, contra precedens matrimomium, vel ex illo tantum capite 
quod teſtes de primo matrimonis non erant omni exceptione majores. Et que difta ſunt de clande- 

uni, Nuptius, habent quo que locum in clandeſtinis Sponſal. de futuro. Nimirum quod publica præ— 

ferantur clandeſtinit. Kling. Tract. de cauſ. matr. fol. 70. (4) Covar. Tract. de Sponſal. ſe- 
cunda parte. c. 6. n. i i. Dec. conũil. 163. u. 1 1. Imol. conſ. 2 5. (e) Arg c. Tenor. de re Jud. extra. 
& DO. ibidem. Covar. ubi ſupra.[mol.d.conf.12 5. ( f) Corar. d. c. G. n. 1 l. Andr. Barba. conſil. æ o. 
col.2.vol. 3. Quod ff poſterior contracts ſit ſemplexlicet non fuerit publicatus in facie Eccleſiæ tamen 
mmitus coram duobus teſtibus, ranquam certior & eloriur, protertur altcri de quo exrat uhicus teſts 
cum fama & confeſſione partium, Praxpol.in d. c. 2. Soc. conſ. 2 70. lib. a. conſil. matrim. fol. 1 i 2. n. g. 


when 


— II 
_——_— 
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when the former Contract comprehendeth Spouſals de 

pr ſenti, the other Spouſals de futuro (g); or when as (c) Boic. inc.1. | 
over and beſides this one Witneſs and Fame, there be de Sponſ duo. 
other Adjuments or Helpers, ſuch as may ſuffice to in- 

duce the Judge to give Sentence for the former Con- 

tract (%): In theſe Caſes the former Contract proved by (4) Aretin. con- 

one Witneſs with the Fame, Sc. is preferred before the fi. 52 cl. . 


1 n . ws : Covar.d. Tra. : 
ſecond Contract proved by two intire Witneſſes; ö 
13. Another Queſtion incident to ſecret Contracts, cunda parte c. 


is this, A Man and a Woman are firſt ſecretly, yet 8 


truly and before God contracted , either of them mutu- alias 48.v0l.4. 
tually giving their full and perfect Conſent thereunto: | 
Afterwards the Man is publickly contracted to another 
Woman; The former Woman practiſeth all good means 

as well by Suit as otherwiſe, to recover him for her Huſ- 

band, but preyaileth not for want of ſufficient proof; 

In this Caſe whether may ſhe with ſafe Conſcience Mar- 


ry another Husband ? It ſeemeth that ſhe may (i), for @Arg<.r&c.. 
age nullum. 3 o. ꝗ. 5. 
having endeavoured to the utmoſt of her power, nor able Thead Reza. 


to continue any longer; It were not only againſt Law, tract de do- 
but againſt Reaſon and Equity, that ſhe ſhould be bound 2% füt. e 


to an impoſſibility (t); And therefore of two Evils (where- Us 3 


of the one is inevitable) the leſs is to be choſen (), that n. 


is to ſay, it is better for her to marry than to burn in — | 


the Fire of Luſt and Concupiſcence (n. conſenſu paren- 
| tum contrahun- 
tur ſunt ipſo Jure nulla. (t) L. Impoſſibilis. de verb. ob. ff. c. Nemo. de Reg. Jur. 6. & ibi 
Dyn. & Peckius. (1) L. Si Procurator. ff. de doli except. L. exigend. C. de procur. ( Ex 
piſt. 1. ad Cor. c. 7. verſ. 9. | . ; 


14. Contrariwile it ſcemeth that ſhe ma not (1); for re, in 
he and ſhe being once very Husband and Wife before ,. Joys SO 


God(o), the Woman is in ſubjection to the Man, and is illud.& in e. 


bound unto him while he liveth (p) , nor is delivered, 8 


until the Man be Dead (7) ; So that if while the Man lud. & c.Siquis 


Co) git. Paul : eum c. 8 
45. Epiſt. Paul, ad Rom. c.7. verſ. 2. ( ibid. 
Dd liveth, 


* 1 
8 „** n WY . 4 . a * 
* * R & * A 


— = A * * —_— 


202 | 07 C ontrafling Spouſals, &c. 


liveth , ſhe rake another Husband , before God it is A- 
() Ede ver. dultery (7) ; only then, when her Husband is Dead, 
ſhe is ar liberty to marry with whom ſhe will in the 
0h Epiſt aacor. Lord, and not before (g); unleſs this be true that by rea- 
<7. verſ 3g. ſon of the Husbands Adultery , ſhe may Marry another, 
(of which queſtion we ſhall have better opportunity to 
2 diſcourſe more at large in another place ();) or un- 
leſs in contracting Spouſals, the conſent of Parents be 
neceſſary, the which = awanting in the former Con- 
tract, the Spouſals therefore may be broken without 
peril ; (of which Queſtion alſo I mean to deliver my O- 
O lai pare pinion hereafter) (#) ; or unleſs the former Contract 
. der contained Spouſals de Futuro, and the ſecond de Præ ſen- 
de Sponſalex- 74; for then alſo the former Spouſals are diſſolved (*), 
tra. and the Party at liberty to marry elſewhere, both in 
Law and Conſcience ; and by the Opinion not of Lawy- 
0 Canoniftz ers only (y) , but of Divines alſo (z). What other Que- 
in c. S inter. de ſtions or matter may ſeem to appertain to ſecret Con- 
- 2 tracts, ſhall be more fully handled in the Treatiſe of ſe- 
final. de donat. Cret Marriages. ; 


— C. * 4 » Ei 
| ( Bess. Tract. de divor. pag. 6, & 7. Lombard. lib. 4. diſt inc. 27,28. 


SECT. 


SECT. XV. 
Of Contracting F pouſals by 8 gn. 


T is an old and a tough Controverſy , Whether 

words be „ in contracting Spoufals or Ma- (9) Clog 
trimony (aj Wherein divers do hold the affirmative (, at PD. n Tur 
leaſt as touching the Church, ( which doth not otherwiſe — —noecrag 
determine of that which is conceived inwardly, but that Corar. trad.de 
which is expreſſed outwardly (e)); and for this affirmia- — 
tive Opinion, there is a ready Text, extant in the how - — 
els of the Law, containing theſe words.” 5 Matrimonium Silveſtrin. verb. 


in veritate. contrahitur , per - legitimum Viri, & Mulieris eg l 


conſenſum, Sed neceſſaria ſunt 2 ad Ecclefiam 965 Fano in d. c. 
ver ba Conſtulum exprimentia ,. Sc. (d) Matrimony in Tur de Sponſ 
extra. part. Gloſl. 


truth is contracted by lawful Conſent of Man and Wo- ” ibicerm. Bar: 


man, But words expreſſing Conſent be neęeſſiry, as L. nuptias as 
touching che Church, &c. Others nevertheleſs hold the 5 r Lac 


negative 50% by reaſon of another Text, which faith, 1. C. de vetera- 
ſußtcit ad Matr imonium ſolus thorum Conſrnſuc , de guo- 5 7 
7 c. ot e. 


rum Coujunctionibus agitur (f (id eſt) Their Oonſent a 
lone is ſufficient for Matrimony, of whofe pi hy EM 1 5 — 
there is any ado ; andꝭ it followeth in the . place , bi 4 
that he or ſhe which cannot ſpeak, may contract Matri- e 
mony; the Reaſon there yielded is tiiis, Qod werbis Accedir eam 
non poteſt , Signis valeat declarari ©, That which can mier, cod. Tit. 
| Pponderandohec verba, /t aque unus ; alterum? mat uo conſenſu vabir conſuetis expreſs, Cc. H Ho- 
ſtienſ. in d. c. Tux. quem ſequuntur Anto. Card. & Panor,. eod. loc, Boer Boer, deciſ. I, 178 18. Covar. 
Tract. de Sponſal. ſecunda. parte. c. 4. n. 1. Socin. Inn, any 2.9.0. Mk 3+, (f).c. cum apud. 


de Sponſal, extra, Cum igirur ſuſficiat Conſenſus, verba non ſunt preciſd neceſſaria , , quia illud Do- 
Fores ſufficere , quo poſito, nuvil aliud requiritur ad ſubſtantiam aftus Age nt FE Martins: 


nium. el. 2. q.4. (g) d. c. cum apud. unde ſi mut us poſit contrahere Matrimenium per figna, mults 
magis ille qui logui valeat. arg. D. Nutu. ff. de leg. „ l 
24 not | 


od + 


2-9.5.c. qui 


Textus in c. ſi 


1 
— 2 . = — — = _ 
. 
LY 
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% Hoſtiea not be expreſſed by words, may be declared by „ 


* Seeing then ſole Conſent is ſufficient; and ſeeing they 


Paner. inc. which be Dumb and cannot ſpeak, may lawfully contract 
— Matrimony by Signs, which Marriage is lawful and a- 


Jun. con ag. n. Vailable,not only before God, bur alſo before his Church, 


3. vol.2.Covar. jr f t words are not ſo preciſely nece(/a | 
—— followeth tha preciſely neceſſary, as 


Aren without the which Matrimony cannot be contracted; 


parte c. 4. n. 1. and this Concluſion is moſt commonly received of all, 


Soarez. The- 
bar. an. oy. or the moſt later Writers (5). 


mum n. 87. & & Viv ius eodem libro. & eod. verb. Cagnol. de Reg. jur. ff. n. 5. Sed pre ceter;s 
deffifſame & elegantiſſime Nichol. Boer. conſil. 45. qui nihil intactum reliquit, quod pro hujuſce 
imm clypes facere uideatur, alioſque pro hac parte conjuleun' diligentiſ/nm8 ſignauit: Ad hunc 
igitur tanquam ad uberrimum fonutem-, fi opus fucrit pro explendo tuæ Siti, recurrere velis, moneo. 


2. To the former Text, which faith (as concerning 

the Church) words be neceſſary , &c. Diverſe anſwer 

qiverſſy: Some, that by this word [| neceſſaria |, is meant 

1 re” [atilia (i)] profitable: Others that by the word ſverba 

Tuz de Spon- iS alſo underſtood S1gna (k) Sons ] - Others that words 

. be neceſlary indeed, yet not for the form or eſſence of 
* Matrimony, but for a more certain or readier proof 


Ar- Covar. thereof (/) ; and others yield other Anſwers thereunto 
e (): But none of theſe Anſwers can ſatisfie the Authors 


parte c.. n. 1. Of the firſt Opinion, who albeit, that they cannot but 
eee grant. that ſuch Perſons as cannot ſpeak, may contract 
, Spodſals or Matrimony by Signs, expreſſing their Con- 
*is fue Emſen- fents (v); yet will they not at any hand yield that 
Jn emen ſuch as can ſpeak may contract Matrimony or Spouſals 


#18. | , . 
(1 Imol.in by Signs only (o); And for Confirmation thereof, they 
rep. de c. Tuz. | 's ANNE | ; | 
4 7.Panor.cod c. in fin. Eoer. conſil. 40. n. 2 f. Præpoſ. in c. Si Rector. diſtinct. 43. quem videas. (m) Pa- 
nor. & alij inc. Tux in fin Dicenteſque hic non ſtatui tur jus novum, ſed reſpondetur 8 conſulto . 
 propoſitee, conſultus enim qualiter, num verba requirantur ad Matrimontum , reſpondet, Quad ſolus 
© Conſenſia requiritur , aſfguant rationem, nempe, quid, mutus recte contr abit Matrimouium, Ergo 
werba non ſunt neceſſtria; nec obſtas quod Eccleſia non poteſt certificari aliter quam per verba, Quia 
Imms pateſt Certificari tam {a415,quam verbis, Inguit. Præpoſ. in dc. Si Rector. diſtinc. 43. (i) c. Cum 
apuc de Sponſal. extra. (0) Debile reſug um: Nam {i mutus poteſt contrahere matrim. malto magis 
ae qui loqui poteſt Arg Luutu de leg. 3 ff. 4 

| O 


* 
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do accumulate many Reaſons (), which becauſe they ( Vide Haw. 


_ . * . * poſ. in d. c. T | 
be more tedious than forceable, I willingly omit, Reply- Lev". _ 


ing with this only Argument, vzz. If words be of the arguments. 


eſſence or ſubſtantial Form of Matrimony , Then cannot (9)Covar.Trad. *) 
ſuch , as cannot ſpeak , contract Matrimony (9): But Teng e. 
. PE 7 Y ): But cunda parte c. 4. 


Dumb Perſons may (even by their own Confeſſion), and in prine. 


(7) Gloſſ. & In- 


therefore are not words of the eſſence of Matrimony — 


\ 
(5). Tuæ &. d. e. 


cum apud. de 


Sponſ. extra. (+) Covar. ubi ſupra Nichol. Boer. conlil. 40. n. 24. 


| 3- There is yet a third Opinion, defended by divers, 
who labouring ſtudiouſly to reconcile the two former O- 
pinions , have deviſed this diſtinction, ( vir.) That in 
caſe any treatiſe of Spouſals or Matrimony did go be- 
fore, then Signs alone without words be ſufficient : But 
if there be no ſuch precedent treatiſe, then ſole Signs are 
not ſufficient (x). But this third Opinion is not altoge- 3 


ther (ound (); for though the former part thereof be Ssponfal. era. 


is to ſay, that Signs be ſufficien Archid. in e. fi 
true, that is to fay , 9 t, where & — 


there is a treatiſe precedent, yet is not the ſecond parr e 
able to withſtand the Canon Shot, I mean the Reaſons Boic.n dc. Tux. 


(#) Panor. in c. 


of the Canon, whereby the firſt Opinion is overthrown, rana. 3 


but muſt needs alſo fall and be battered with the fame fal. S . 2. 
Bullet (x). Indeed it is true, that if the one Party expreſs Boer. contil.yo.. 


his or her Conſent by words, the other by Signs, this 8 %% 


Contract is of no leſs force, than if they had both ut- (x) Nenge quis - 


verba non ſunt © 


tered their Conſents by the fame words (y): As for ex- . fink ale. 


ample, the Man ſaith to the Woman [ Ido promiſe that ;;41; Mans uns. 


T will Marry thee , and if thou wilt Marr me, then vj, ideirco nee 
kiſs me or give me, thy hand}, or thus, [ The Man faith, Tue 2 ys 
I take thee for my Wife, defiring if thou accept me far | nads aliter 


per ſig ua cen. 


flare poſſit de mutuo contrabentium Conſenſu. ()) Henr. Boic. in e. Tuæ de Sponſ. extra. col. 2. Clavac 
in Summa Angel. verb. Matrimonium ei. 2. g. 4. in fin. lib. 2. Conſil. Maer, conſil. 3 4. n. . Menock .. 


Tract. de Præſump. lib, 3. præſ. 2. n. 2+ Prier, verb. Matr. el. 2. q. 8. 


thy; 


(7) Jo. And. inn | 


/ 
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thy Husbaud , to receive this Ning, or to pledge me 1n a 

Cup of Wine ; In the former of which Caſes the Wo- 

man kiſling or giving her Hand accordingly , Spoulals 

are Contracted ; And in the Second Cale r receiving the 

* or pledging him, Matrimon y is as ſufficiently con- 

„as if he had expreſſed her Conſent , by the 

(=) Boe Clavaſ. — — or otliers of the like importance (ﬆ): Like- 

_ EE os wile albeit neither of the Parties expreſs any words at 

Laps Alleg. all, but ſome third perſon recite the words of the 
1 Contract, willing them it they be therewith content, 

2 1 to joyn heir hands together, or to embrace each other; 
(a) Panor. in e, the Parties ſo doing, the Contkact is of like Efficacy , 


rf they themſelves had murualty . the words 


nio contrah. in- 
eers. Eccleiz.a. before recited by that third Perſon (a). 


2. & ibi Præpoſ. 
Boic. in dc. Tuæ de Sponſ. extra. Clavaſ. verb. Mitr. el. 2. q. 4. & f. 1 Hoſtienſ. in Rub. 


de Matrimonijs. $. qualiter paulo poſt princ. facit. Imol. in c. tenor. de Re. Ju. extra. 


Nevertheleſs this is not all, for not only chen w hen 
the one Party uſeth words, and the other Signs; or 
when a third Perlon uttering the w ords , both the Par- 
ties ule Signs of Conſent , is the Contract good, accor- 
ding to the former branch of the aforcſai diſtinction: 
But even there alſo, where no words at all be uttered, 
neither by the parties , nor by any third Perſon, may 
Spouſals or Matrimony be contracted by Signs only 
ls that the ſame be Significant) contrary to the ſe- 
cond Member of the ſame diſtinction, becauſe it is a 
common Rule of Law , Ex Equipollentibus utrum frat 
&) * * nthil intereſt (b) , Of things equally forceable, it skilleth 
— * .. not whether be done; Which Concluſion is eſpecially 
M'& Bar. in true in theſe Caſes, where a preciſe and eſſential form 
— *q is not ne (c), as in this, for if words were wer” 


clem. 1. in 
verb. -rertio. de vit2 & hon. RY BY Bar. in L. non ſunt liberi. ff. de Star, hom.Tiraquel. de 


retract. Ligniagicr. 5. 1.Ghoff XI. n. 11. 
(cried 
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cribed for ſuch a form, then could not ſuch as cannot | 
ſpeak contract Matrimony, or Spouſals ( 4) , as is a- C Saane. 
foreſaid;Which thing becauſe they may undoubtedly do cu p 5 
(e) , It ſolloweth that deeds are equivalent to words ( f), L in princ. Boer. 


conſil. 40. n. 2 7. 


ſo that the ſame be Significant, expreſſing the mutu- Summi Angl. 
al Conſent of either Party (g,. verb. klatrimo- 


nium. el. 2. q. 4. 


(e) e. apud. Sedem de Sponſal. extra. (F) Clavaſ. in Summa Angel. verb. Matrimonium.el. . 
2. q. 4. Hoſtienſ. in c. Tuz de Sponſal. extra. g) Covar. Tract. de Sponſal. ſecunda par. 
te. c. 4. in princ. Silveſter, Pricr. verb. Matrimonium. el. 2. q. 7, & 8. Præpoſ. in c. Si Rector. di- 


ſtinc. 43. 


6 


— — 


F. By what kind of words Spouſals or Matrimony 
may be Contracted, is elſewhere declared at full (0) ; C Supra. cad. 
Now then it remaineth , that we ſpeak. of ſuch Signs, —＋ DER 
whereby Spouſals or Matrimony is contracted ; And J 
foraſmuch as S«barration , that is the giving and receiv- 
ing of a Ring, is a Sign of all others, moſt uſual in 
Spouſals and Matrimonial Contracts (7) , I think it re- 6) FO * 
quiſite to ſpeak of it, before all other Signs; the rather ray 3 
becauſe the Writers upon this Sign have diligently deſ- ra. a 
cribed unto us, what Perſons did firſt deviſe the ſame, 
and to what end; and what was the matter, and what 
the form thereof, on which Finger it ought to be worn, 
and what is the Signification ay ptr” of thoſe Circum- 
ſtances, with divers other Obſervations which I will 
briefly run over. 8 ) Alberic de 
6. The firſt Inventer of the Ring (as is reported) ((), Bitten two 
was one Prometheus; The Workman which made it was verb. mals, 
Tubal-Cain (1) , of whom there is mention in the fourth Corſetus in ſuͤ 
of Geneſis, that he wrought cunningly in every Craft Fran 
of Braſs and Iron(m).: And Tubal-Cain by the Counſel cod. verb. An- 
of our firſt Parent Adam (as my Author telleth me) 2s. 
(1), gave it unto his Son to this end, that therewith K ee 
he ſhould eſpouſe'a Wife, like as Abraham. delivered (n) Alberic. & 


Corſetus ubi_ 


unto his Servant Bracelets and Ear-Rings of Gold, ſupra. . 


which 


by 

* 
- - 
. 


Guberrus ubi 
= * extend 


' -w “ ̃⁵⅛ijÄ..⅛ u«ẽcnn — — 


— 
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8 


n 


which he gave to Rebecca, when he choſe her to be 
(bead ver. Tſaacks Wife, as we may read in the ſame Boo of Ge. 
fie. 22+ reſis (o). But the firſt Ring was not of Gold, but of 
O Nevizams Iron, adorned with an Adamant (p), the Metal hard and 
in Silva nuprial. 3 ' : 

ub z in princ.a. durable, ſignifying the continuance and perpetuity of 


13. Alberic. the Contract (9) ; the vertuous Adamant drawing the 
& Corſetus ubi 


ſupra, la n Iron unto it: ſignifying tlie perfect unity and indiſſolu- 
D1@:enzr:s, he ble Conjunction of their minds, in true and faithful 
Saen, love (7) Hou beit, it skilleth not at this day, what Me- 
, Alex tal the Ring be; The form of the Ring being circular, 
ab. Alex. de die that is, round, and without end, importeth thus much, 
* that their mutual love and hearty affection ſhould round- 
(a) Corferus d. ly flow from the one to the other, as in a Circle, and 
verb. Annulus. that continually, and tor ever (s); The Finger on which 
Ae this Ring is to be worn is the fourth Finger of the left 
t ferramMag- hand (7) , next unto the little Finger; becaule by the re- 
ag Be _ ceived Opinion of the Learned and Experienced in Rip- 
@) e. femine. ping up, and anatomizing Mens Bodies (z) , there is a 
304. F- Vein of Blood which paſſeth from that fourth Finger un- 
_—_ | r to the Heart, called Vena amoris, Loves Vein (x). And 
30. . 1%. Ne- ſo the wearing of the Ring on that Finger ſignifieth, that 


vizaus &lid.3. the love ſhould not be vain or fained, but that as they 


„ N.13. 


% 4cfxmine. did give their Hands each to other, ſo likewiſe they 
Nevizanus & ſhould give their Hearts alſo, whereunto that Vein is 

Cy ( y). Furthermore Ido obſerve, that in former 
matt de Spon- Ages it was not tolerated to ſingle or unmarried Per- 
Aal. ſecunda-par- {Ons to wear Rings, unleſs the y were. Judges, Doctors, 
en or Senators, or ſuch like honourable Perfons (z): So that 
(s) Appion. in being deſtitute of ſuch Dignity , it was a note of Vani- 
rs ESTES ty, Laſciviouſneſs, and Pride for them to preſume” to 
lib. & c. 10. Wear a Ring (a), whereby we may collect how preat:y 
Polidor.Virgil.de Invene.lib.2.c.21.Plin.lib.3 3. c. 1. () c. ſcminæ 30. q. g. in fin. Alex. de die genial. 
Ub. z. c. 19. fol. 229. Kling. de Cauſis Matrimonial, fol. 70. Covar. Tract. de Sponſal. 2. parte. c 4. n. 
( 3 ) & c. ſœminæ. cum gloſſ. ibidem Kling. & Nevizanus. ubi ſupra. Præpoſ. in c ultim. de deſponſ. 


nup.n.4-(z) Alex. ab. Alex. de die genial. lib. a. c. i 9. DD in c. pen. de vita & hon. cler. extra. (a) Hloſtienſ. 
& alij in dc. pen. Linde ood in c. exterior de vita & hon. cler. lib. 3. prov inc. conſt. Cant. 


they 
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they did honour and reyerence the Sacred Eſtate of 
Wedlock in times paſt, in permitting the Parties affian- 
ced to be adorned with the honourable Ornament of the 
Ring: As alſo the Vanity, Laſciviouſneſs, and intollera- 
rable Pride of theſe our days, wherein every skipping 
Jack, and every flirting Jill , muſt not only be ring'd 
(forſooth) very daintily , but muſt have ſome ſpecial 
Jewel or Favour beſides, as though they were deſcended 
of {ome noble Houſe or Parentage , when as all their 
Houſes and whole Patrimony is not worth the Ninth part 
of a Noble; or elſe, as if they were betrothed or aſſured 

in the holy Band of Wedlock, when as indeed, there is 
no manner of Contract betwixt them, unleſs peradven- 
ture it be ſuch a Contract as Judah made with7 hamar,that 
was, that he ſhould lye with her, which bargain he con- 
cluded by delivering her a Ring, and afterwards perform- 
ed the ſame by commitring Filthineſs with her, and be- 
getting her with Child (2. (6) G-nel. c.38. 

7. But let theſe things paſs : Come we to the other 
Obſeryations, and conſider, Whether this Sabarration 
be a ſufficient ſign or proof of Matrimony or Spouſals 2 
Wherein we are firſt of all to regard, Whether any words 
of Matrimony or Spouſals were uttered at the delivery 


of the Ring, yea or no? If any words were uttered, the 


delivery and acceptance of the Ring is no more bur a 
Confirmation of ſuch a Contract - Sorin words do im- 
port (c that is to ſay, if the words did import Matrimony, (i panor in - 
the Ring confirmeth Matrimony , and if the words did 9 f 


import Spouſals only, the Ring berokeneth no more but #Ponfimpuber- 
2 tra. n. 7. &x ibi 


bare Spouſals (4); and that not only when the N IS Præpof n. 4. La- 


delivered at the ſame time of ſpeaking the words, but prs allegat. $7. 
CNOCN. de 


at any time after (e); and it it be doubttul, whether the 11 


præſump. 2. n. 2. 6 (4) Panor. & Præpoſ. ubi ſupra, Hoſtienſ. in Tit. de Sponſal. $. quot ſunt 
| Tpecies. Auguſt. Beronus q.6. n. 5. Menoch. uti ſupra. (e) Covar. Tract. de Sponſal. prima 


parte, c. 4. F. 2, n. 2. Innoc. & communiter ali in c. ultim. de deſponſ. impub. contra Præpol 


1bicem. 


= > 3 ...- words 


* 


— 
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words import Matrimony or Spouſals, it is to be judged 
Matrimony (F): If allo no words were uttercd at or be- 
lib. 3. p:zfump. fore the delivery or acceptance of the Ring, then we are 
N N n 8 1 _ 1 in 8 in car- 
vin. 3. Berous neſt? If in jeaſt, it doth not betoken either Matrimony 
q 5.n.6.circs or Spouſals (g : H in carneſt, then the manner of deli 
nyo N very and acceptance thereof, is to be regarded; for if 
delponſ. impub. it were not delivered in ſolemn manner (as if he did not 
-— — 2. her fourth Finger, but gave it her otherwiſe in- 
1 to her hands) it doth not ſignifie Matrimony (H, no more 
ultim. de ce- than when a Man ſendeth a Ring to a Woman by a Meſ- 
_— . lenger, which is underſtood to be a Gift or Token of 
q-1. L. obligati- good = arts a ſign of 2 or FN 05 
enum ſubſtan- And albeit 1e Opinion of ſome it may ſeem, that 
. the Ring ni; delivered by the Party himſelf into tlie 
now won 4 Womans hand, without putting the ſame on her Finger 
A Papel n Spouſals are thereby preſumed to be contracted betwixt 
& e. tim in them (H); yet dare not I deliver this Concluſion for cur- 
fn. rent, as well becauſe in this Caſe, it ſeemeth rather a 
C) 3 © Gift or an Argument only of friendly good will, than 
dump n- 12.ex- an Earneſt penny of Spouſals (J): As allo, for that by 
rener this means, as by a Bait, many ſimple Maids might ea- 


fponſ. impub. fily be hooked, e're they were adviſed, and ſo con- 
extrz. Covar. tracted before they conſented; a matter no leſs unreaſon- 


parte. C.4.n. 3. | | 8 
in princ. Maſchard. de probat. concluſ. 102 3. in fin. Pereus q. So. in fn. (10 Pariſ. Conſil. 5 5. 
n.44 & conſil. 6 o. n. 80. vol. 4. Zaſ. conf. 4. n. 31. vol. 2. () Menoch. de præſum p. lib. 3. 
praf. 2. n. 10. Innoc. in c. Tux. de Sponſ extra. Lucas de penna. in L. 1 c. fi Libertas. L. 10. Qui- 
bus accedere videtur Præpoſ. in c. ultim. ce ceſponſ. impub. n. 4. & Galea Malvet. in conſil. matri- 
monial. conf. ibidem 8 3. n. 2 1. (1) Panif. conf. SS. n. 44. & conſil. 6. n. So. Zaf. conſil. 4. n. 
37. vol. 2. Anto. Cubert. Tract. de Sponſal. fol. 29. in princ. Panor. in c. Illud. de præſump. n. 12. 
extra. Præpoſ. in c. ultim. de deſponſ. im pub. extra. in fin. Eerous. q. 6. in fin. (n) c. cum 
locum de Sponſal. extra. L. nuptias. de Reg. Jur. fl. 


8. If che Ring be delivered in ſolemn Form, and put on 
the Womans fourth Finger, by the Party himſelf, and ſhe 
a willingly. 


— 


— D —  — — — —— — 
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willingly, not only accept the fame, but wear it accord- 
inghy; In this Cafe, by the Opinion of ſundry Ancient 
and Reverend Writers, it is to be preſumed for Matri- 3 
mony (); whoſe Opinion the rather may ſtem to be e e 1 
received, becauſe by the general Cuſtom of this Realm, de deſponſ im- 
and by the Form preſcribed in the Book of Common 22 ib Pre- 
. : ; | | 3 p. nu. 4. & Pa- 
Prayer, the Man is to give unto the Woman a Ring, and nor. in c. Illud 
to put it on upon her ſaid Finger at the time of their Mar- << præſump. 


riage (o): For in caſe there were not any ſuch Cuſtom dun Fels 
proved, yet by reaſon of the ſaid ſolemn Subarration, Ma- cod. c. ſoquu- 

trimony is preſumed to be contracted betwixt them (p), — 
(if this former Opinion be true) much more than when as loquie © 


the Cuſtom of the Country is anſwerable thereunto (9); — 
0) Lib. EOS 2 


how beit when there is not any ſuch Cuſtom, then I tear „t. in runs 


the former Opinion is ſcarce ſound(unleſs ſome Speech or Angl ibi de f- 
nly mã Solemniza- 


Treatiſe of Matrimony had gone before) not only ae 
becauſè it is encountred by common Opinion ( 7), but al- mori, 


ſo for that certain of the chief of them, which did de- 05 N d. 
C. IIlud. n. 12. 


fend the former Opinion, do afterwards upon better ad- * 


viſement ſeem to ſhrink from it, and cleave to the con- ultim de de- 
trary (s): And therefore, whereas I have alledged that nf impub n. 
4. & Anto. de 


the Solemnity of the Ring is uſually obſerved within this zur. ibidem. 


Realm at Marriages, foraſmuch, as that is true indeed, Arctin.condi. 
when as the Marriage is celebrated in the face of the Gaus ft . 
Church, according to the Book of Common Prayer, præſump. a. n.g. 


| : u in fin.Covar. 
but not at the contracting of Spouſals, albeit de preſen Tra deSpon- 


7i, for ought I can learn: Therefore the former Opini- gl funds 
on is not the rather to be received by that Allegation, parte, c. 4. 
| | | princ.n.3.in fin. 
Panor. in c. ultim. de deſponſ. impub. extra. Parif. conſil. 55. vol 4. n. 43. Zaſ. conſil. 4. vol.2 n. 
3k (7) Cardinal.in c. ultim. de deſponſ. Imp. extra, Lapus Alleg. 5 7. Zaſ.conſ.q. n. 31. vol. 2. 
Maſchardus Tract.de probat. concluſ. 1023. u. 2. Covar,TraQt.de Sponſal. ſecunda parte.c.4.n.z.Paril: 
conſil. 5 f. vol. 4. n. 43. Menoch. de præſump. lib. 3. præſ. 2. n. 9. (Y Panor. qui (in c. illud. d pre- 
ſump.) Scriptum reliquit, quod non probate conſuetudine, Annulo per virum 9 mulicris digi- 
zo, preſumitur matrimonium; At poſtea ( viz. in e. ultim. de deſponſ. impub. ) ſcripfitquad! fi nec 
verba interceſſerunt,nec appareat ae conſuetudine, non judicatur pro matrimonio ex inmiſſione An- 


nuli; Idem fere dicend de Præpoſito. in d. c. ultim. 


Ke 2 unleſs 
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unleſs the Cuſtom be otherwiſe proved, which being 
proved accordingly, then I eſteem it a Caſe free from all 
dangerous Contradiction, that by the Solemn delivery 
and acceptance of the Ring, in form aforeſaid, the Par- 
ries are thereby preſumed to have mutually conſented 
to be Man and Wife, and ſo to have contracted Matrimo- 

ny, albeit they uſed not any words, nor had any for- 

(:) Panor. in c. mer Treatiſe er of Marriage (?). Thus much of 

tnt de Subarration, the firſt and principal ſign of Matrimony; 

1 of the other ſigns, namely, of Traduction, of Cohabita- 

ener de tion, and of Entreating each other as Man and Wife, 

_— Sc. then ſhall we ſpeak more fully when we entreat by 

TraR.de Spon- What means Matrimony may be proved. 

fal. ſecunda 

parte: c. An. 3. ibi, vel quands eff conſuetudine inductum. Cardinal. in d.c. ultim. q. 1. ibi. Sed de 


conſuetudine Pariſ. conſil. 55. n. 43. vol. 4+ Menoch. de præſump. Iib. 3. præſ. 2. n. 6. Zaſ. conſil. 
4-0. 3 1. vol. 2. | | 


SES TL. 


SECT. XVI. 
Of S pouſals confirmed by Oath. 
Ixthly , Spouſals be ſomerimes contracted with- 


1.C 

8 out an Oath, and ſometimes they are contracted 
with Confirmation of an Oath (a); The former of them 2 * 
are called unſworn Spouſals , of which kind are all Spont 3 
thoſe whereof hitherto we have diſcourſed ; The other ſunt. Melchior. 


be termed ¶ jurata Sponſalia (Y) Sworn Spouſals J, concer- Kling. Trad. 


g 3 : de Cauſ. Matri- 
ning the which I find divers Queſtions handled. een 
| 2. & c. requiſi- 
vit de Sponſal. extra. () DD. in c. 2. & c. requiſivit de Sponſal. extra. Kling. de Caulis - 


Matrimonial. fol. 2. 


2. Firſt , whether theſe Spouſals may be diſſolved by 
the mutual Conſent of both the Parties, notwithſtand- 
ing their Oat hs: Wherein, to be brief, It is flatly reſol- | 
ved that they may (c); So that if a Man and a Woman © <przterez + 
do {wear that they will Marry each other, yet is it in — 


their power, by mutual Conſent to releaſe the Oath, (a) Pan. Præpof. 
and to diſſolve this Contract (4). | . PDO. in d. c. 


| præterea. Covar. 
| tract. de Spon- 
fl, i. parte. c. g. in priuc. Kling. tract. de cauſ. Matrimenial. ſol. 2. | 


3. Againſt this deciſion it is ordinarily objected, That 

albeit the Partics have Authority -peradventure, to difl- . 

folve the Contract, being no more but Spouſals de futu- dan tn 

ro (e); Yet it is not in their Power or Authority to de Reg ſur fd. 

violate their Oat he, no more than it is within the Com- <pr=zerea des 

paſs of their Commiſſion to Sin, and to take the f a. 
name 


* 


ii... 


Pat 


-»» — « 
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nager vin. name of the Lord our God in vain ( F): And there- 


3 2 0. ulti : 
WE fore they are by all means and ways to be induced to 


Sponſal. extra. the Obleryation of their Oath (g). | 

G) pr # - 4 To this Objection it is diverſly anſwered ; ſome 
8 * do think that the Parties do fin herein (%); but yet, leſt 
teean.5Ar qui a greater miſclhiief ſhould follow (2), and leſt their Sin 
cance et ſhould more and more encreaſe, and till grow greater 
Felincoden.1s* by dayly diſagreement , in caſe they were compelled to 


OI 


erte marry againſt their Wills; they are tollerated to depart 


ibi me forte de- 


rerine inde con. (H: Others ſay that the Parties do not Sin in this Calc 
ngu, . (J); But that as an unlawſul Oath may lawtully be bro- 
Deren ken (; So ckat Oath, which is made for another Mans 


marin Qu. ; 8e 

dam, 4e benefit, being willingly by him remitted, may there- 
fe quidem | Violation, af 

— ow ars UPON be unperiormed (2), without violation, aſwell 


eren, Of Gods Law, as of Mans Law : As for Example, a 
nen tame ex Man promiſeth and confirmeth it with an Oath, to 
E ee pay unto thee x J. at Eiſter next, before which day 


—— thou doſt forgive him the Debt; In this cate , it is con- 
ene cen, cluded without Contradiction, that he may without 
1 breach of Law, or touch of Conſcience, not pay the 
Feri nen peru, x l. (o. And ſo they do not diſtinguiſh betwixt lawful 
Jes been and unlawful Oarhs; but they make a difference betwixt 


—F * lawful Oaths, For of theſe ſay they, ſome are made 


tum, que . for Gods Cauſe (p); as for the advancement of Religion 
u. community (I, or amendment of Mans Life (7); and ſome are made 
reprobater., for Mans Cauſe (s), as in the former Example; In the 
nam one Almighty God is faid to be a Party, in the other a 
inauct a tuiſſet . 
femiliruds Wit neſs (t ) - Now, not to obſerve that Oath wherein the 
diſſelgenae Societ atis jurate Si neon mero Jure remittatur. furamentum, vide Panor & Præpoſ. in d. 
c præterea. (7) Henr. Boic. Panor. præpoſtc alij ꝓoſt Innocent. in d e præterea. de Sponſal. ( c. 1. 
cum fequen. 22. . 4. c. non ef obligatorium. de Reg. Jur. 6. c. Si vero de jure jur. æxtra. (n) Panor. 
poſt. Inno. in d. c. præterca. n. 6. & Præpoſ. poſt. Jo. Andr. & alios in d. c. n. 7. & Felin.n. 
13. & n. 33. Covar. tract. de Sponſa l. prima parte. c. 5. in princ. ibi, ac ſi homo. &c. 
% Melchior. Kling. Tract. de Cautis Matrimonial. fol. 2. in fin. & fol. 3. in princ. Henr., Poic 
in c. 1. c. præterea. de Sponſ extra. col. 1. in fin. verſic. aut non tenentur, &. Præpoſ. eod. 
i= cn-5-{p) Henr. Boic. Panor. & Præpoſ. in d.c. præterca. de Sponſ. extra. q) weluti Eccleſiam ediſicare, 
onal) am eratienet alicere Cc. Ut AHulteram abjuraret. c. cum haberet de eo. c. aux. in matt. ) 
DD. in Cc præterea (:) ibicem. 


Almighty 
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Almighty is a Party, it is plainly confeſſed by each 

Party to be a Sin (): And therefore it is generally hol- (% DD. ubi ſu- 
den, that if a Man in reſpect of piety and Godly Deyvo. {ur 4 dh, 
tion, {eat that he will Marry ſuch a poor Woman, and Deo. 33. g. 3. 
ſo contract Spouſals with her, he cannot afterwards 
diſſolve this Contract, though ſhe would alſo conſent 

thereunto (x) : But not to perform the Oath whereunto (*) Præpoſin d. 
God is a Witneſs only, when it is remitted by the Par- K Paste ns. 
ty, in whole only favour and ſole benefit it was made, in „ 
is no Sin, ſay they (y) ; and ſo when a Man and a Wo- Hear. Boie. 
man, not of Religion, but of affection, do ſwear, . 
that they will marry together, the Oath being mutual- poſ. And. & 

ly remitted , the Contract may very well be not perfor- 

med (⁊): Marry, whether this be good Divinity or not, () Db. in d 
I know not; For there be divers Caſes delivered in Law przera.. 
wherein this Rule [ Fusjurandum ſerva | may be broken, 

for which there is but little Warrant out of Gods Word; 

And therefore I refer this Queſtion to the determination 

of the Godly and Learned Divines : But howloever the 

Caſe may ſeem to ſtand clear in reſpect of the Laws, 

either Humane or Divine, foraſmuch as it needs muſt 

be ſcandalous to the Church and Congregation , that 

a Chriſtian Man, and a Chriſtian Woman, having {worn to 

marry together, ſhould not perform their Vows in ſo © VideGlo. 
ſerious a Cauſe , and ſo Godly an Action (a), the Par- teres. de Spen- 1 
ties are by all means to be urged to the performance of fl. em. 
this their Oath and promiſe (4); But if they will not 1, 3 
be admoniſhed , but do obſtinately reſiſt (c), then in- „ 
deed , leſt a worſe thing ſhould betide them, by reaſon ( de præterea. 


of their mutual hatred, the Law doth permit them to py 
depart, and diſſolve the Contract (4). rea in fn. 


5. But what if the one of the Parties contracted in 
manner aforeſaid be willing, and the other unwilling , 
| whether doth-the ſingle diſſent of the one Party diſſolve 


the Contract, or whether is the diſſenting Party to be 
| compelled: 
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— 


„ 


compelled ro marry the other willing Party 2 To the for- 

mer part of the queſtion, it is generally concluded by 

all Interpreters, as well of the Civil, as of the Ca- 

non Law; That it is not in the power of either Party a- 

tote in lone, without the Conſent of the other to renounce or 
L te Spon. diſſolve the Spouſals confirmed with an Oarh (e): Indeed 
fu Canonĩſtæ in if the Spouſals were not contracted with confirmation 


c: requiſivit de 5 a f 
Sportal ect of an Oath, by the Civil Law, cither Party might re- 


# L-i.d nounce ſuch unſworn Spoulals; and afterwards marry 
Sponſal. & Ar- elſewhere , without any danger or fear of puniſhment 
me nf : Becauſe Spouſals are not Matrimony , but a pre- 
a ramen pz amble or preparation thereunto (g); and the Civilians 


firurpeenam ar. do think that the Canon Law is not contrary to the 
rarum. L. ultim. | 


3 Civil Law in this point (/); howbeit the Canoniſts for 


g Schard. in the moſt part are of another Opinion (9), becauſe by 


1 Spend their Law, Ex nud» pacto oritur Attio (H; And there- 


i GloT.Cyn. fore they conclude that the one eſpouſed Party, cannot 


4 Sichard.in d. renounce the Spouſals or diſſolve the Contract, albeit 
1. 


O Panor.in e. unſworn (40), without the Conſent of tlie other (; 
reguiſivit. de Indeed this is a clear Caſe, even by the Canon Law, that 


| if the one eſpouſed Party do (as they term it) de facto 


confil.173. n. y. contract perfect Matrimony with ſome other Perſon, the 
_ o—_ 7-7 ſecond Contract prevaileth, albeit, the Spouſals had been 
en „ confirmed with an Oath (), otherwiſe not: Fer the 


zamen ad i. ſecond part of the queſtion, at leaſt, without juſt 
rom Seem; and urgent Cauſe (o), whether the unwilling Party may 
ſervatimem, be compelled to marry the other, willing according to 


Senſe 4b initio their mutual promiſe , confirmed by Oath; There be 
— two ſeveral Texts, which at the firſt ſight ſeem contrary 


& ivita com. the one to the other, The former affirming that the un- 
Peli poet miſe | 

grgentiſſima Cauſa ſupervenerit vel ſubſet, & quad ita tenent communiter DD. (H) c. 1. de 
padtis extra. & ibi DD. Panor. in c. requiſivit. de Sponſ. n. 6. verſ. In contrarium, &c. & in c. ex 
literis el. 2. n. 3. Summa Hoſtienſ. Tit. de Sponſal. 5. quis fit. effe tus. n. 9 () Panor. in d. e. requi- 
fivit. Everard. conſil. 178. 8.7. (n Vide Henr. Boi. in c. requiſivit. de Sponſ. extra. & Covar. 
Track. de Sponſal. I. parte. c 4 n. 2, 3,4, 5, & 6. (u) c. i ut. & c. ſi inter de Sponſal. extra. (e) Everar d.. 
coaC · 7 8. quod v ĩdeto. Covar. tract. de Sponſ. i. parte c. j. n. 2,3, &c. ; 


— 


willin 7 


— 


* 


** 
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willing Party may be compelled (p) , the — 
nouncing that the Party is rather to be admoniſhed (9); . 
For the reconciliation of which two places divers di- % c gulf. 


el. z. de Sponſal. 


ſtinctions have been deviſed (r). Firſt , that the former vir. de Sponſ. 


Text is true 1 the rigour of the Law; the ſecond by 


extra. 
(r) Gloſſ. & DD, 


the mercy and equity thereof (s). Next, that the former in a. c. ex lite- 


Text proceedeth not ſimply, but conditionally ; 


and that is. 


00 Cloſt in d. 


the ſecond Text hath place, if otherwiſe the Party cannot nes 
be made willing (r). Thirdly, that the former Text pro. verb. comp:ilas. 
ceedeth ſimply, and that the Party is to be compelled i prine-arg: 


c. prætera cod. 


preciſely by reaſon of the Oath (%); and that the later Tu. 2, viz. 
Text is thus to be expounded, the word | potius, rather] deterins inde 


conti: 47. 


is to be turned into | prius, firſt ](x); and ſo where it is ( & Slok asg. 
there ſaid , that the Party is rather to be moniſhed than c. vides 22.9... 
compelled , the Senſe is, the party is firſt ro be moni-  Frealleg. 


glo. I. Arg. Cc. 


ſhed , and then compelled (y) ; thus they go about to Sede & c. 
reconcile the two places: But the true and common ap- Eœce C:imina. 


) | iliation is this; eithe e is juſt Cay e d- 
proved reconciliation is this; r there is juſt Cau e ET 


of refuſal, or not (z); if there be , Cauſe already m 


1 0) præall. goil. 


niſtred, as if the other party have committed Forni- 92» ſrencewy 


Gubertus oſta- 


cation (a), or be ſtricken with Leproſy, Palſy, or ſome 3 


notable deſormity (J), or that ſome impedi 
ned (c), for the which Spouſals may be d 


7 7 have hap- Sponfal. fol. 32 
iſf8yed (where- 2-5 | 


(x) Henr. Bo d. 


of hereafter) , In this Caſe the Party may be moniſhed, in e regullvit. 


but not compelled to the Obſervation of his Oath (4) 


: de Sponſal ex- 
tra. & ibi Pa- 


For in every promiſe and Action, a juſt and reaſonable — 
Caule is ſtill excepted (e), being a ſecret Condition e- in c. e literis. © 
If chere el. 2. eod. n.8. 


vermore underſtood , though never expreſſed: 


quam diftinTi- 4 


be not juſt Cauſe precedent , then the unwilling Party is 2 P - 
to be admoniſhed ; and if he yet obſtinately refuſe, he mu fer proben. 


ibidem. (a). Præpoſ. in c. ex literis. el. 2. n. 8. (5) Vide Melchior. Kling. Tra&.. de cau- 
Matrimonial. fol. 5. in fin. (c) Puta Conſunguinitatis, vel aſſinitatit, Orc. gloſſ. in d c. ex li- [| 
teris. verb. rationabilis Cauſa. (a) Henr. Boic. Panor. & Præpoſ. ac communiter DD. in c. re 
quiſivit. & c. ex literis. de Sponſal, extra. (e) Henr. Boic. in d. c. requiſivit. Kirkhov. in lib. 2. | 
conſil. Matrimonial. conſil. ibidem. 2 7. n. 23. {f) Tacitarum Condittonum 
vide apud Olden. in Topicis legal. Loco ab auctoriate Ir ai 77 


* * £7 
4 1414 


— 


ut per Prepol. 


"> 


varia Exempia , 47 


——_ 


hs 
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is to be compelled by the Cenſures Eccleſiaſtical to So- 

lemnize the Matrimony , by him before promiſed and 
(s) Prapoſ. in Sworn (g); nor is he or ſhe fo refuſing, to be abſolved , 
—— unleſs there be ju/? Cauſe of fear of future miſchief, and 
mn. „ & greater danger like to enſue ſuch hateful Conjunction 
a as Murthers, Adulteries, and ſuch fad and tragical e- 
— :m. vents ) left to the found diſcretion of the Wiſe 


pub. f. laem and juſt Judge, by him to be uprightly weighed and 


Panor. Cazil. indifferently ballanced (/); For in this Caſe the Judge - - 


— is to abſtain from further Compulſion, and to abſolve 
in c. N the deſperate Perſon (i), leſt that which is feared , 
ret come to pals to both their deſtructions, and publick 


tra. col. 1. verſ. 


aut five Panor. Scandal of the Church (&). 1 


cod. cn. 4. Co- 
var. Tract. de | 
Sponſal. 1. parte c. 4. n. . Sichard. in L. 1. C. de Sponſ. "Arn . (i) Etiam on 
petenti impendends eſt atſclutio onmino pertinaci. Ita Præpoſ. poſt. Jo. And in c. ex literis. el. 2. in 
n. de Sponſ. extra. alicq ui, pane gue medicinalis dicitur, non ad conſtructionem ſed ad di- 
firuftien:m adhiberetur. Boic. in d. c. requiſivit (#). Boic & communiter DD. in d. c. requiſivit. 


Covaz. tract. de ſponſ. 1. parte. c. 4. n. 5. 


6. The third Queſtion is this, What if a Man do 
[ ſwear that he will Marry ſuch a Woman | which Wo- 
man is abſengghen, and ignorant of his Oath , but af. 
terwards bein? certified thereof, doth-ratifie and confirm 
the fame , which done, the Man and the Woman do 

lye together , whether is this Matrimony or no ? 
(1) Przpoſin c. It is anſwered that it is (7), becauſe by the preſump- 
— — tion of Law Spouſals are tranſlated into Matrimony, 
n, ee by carnal Copulation (); howbeit the aforeſaid Con- 
opportune cc. cluſion is then underſtood to be true, in Caſe the Man 
1 did continue and perſevere in the ſame mind, until the 
ma Woman did alſo conſent, without repentance, or revo- 
1 cation in the mean time, otherwiſe not (); as hereto-, 
fore hath been diſputed at large. | 

. The laſt Queſtion ſhall be this, a Man doth pro- 

miſe and ſwear unto the three Daughters of ſuch a Perſon, 
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that he will Marry one of them, wherewith they are 
content; Afterwards he lieth with one of them, whether 

are theſe two hereby made Man and Wiſe, yea, or no ? 

It may ſeem they are not, becauſe they had not con- 
tracted Spouſals before they did lye together (o; And 2 = 2 
that appeareth by this, Until that time it was in his de Sponſ& in- 
choice to have marryed any one of all the three Daugh- 2 5 
ters whomſoever ; ſeeing then he might law have er 


marryed any one of all the three, it followeth that he 23 
vide Var. 


had nor contracted Spoulals, otherwiſe he could nor „ Per 
have marryed any one of them whom he would;where- 1. pare<.4..1. 
fore no Spouſals being firſt contracted (9), no Matrimo  '7- _ 

ny can follow, by their only lying together, or know- ;,, bre, cnn, 


bo 


ing each other carnally (7). 8 
7 Nimirum 


prapre- public honeſtatis Fuſticie impedimentum & 1. de Sponſal. in Sex. (7) Gloſſ. in d. 
c. ex. literis. quam ſequuntur Inno. Anto. Henr. & Fræpoſ. 


8. Nevertheleſs , by the common Opinion, the Law 
preſumeth Matrimony to be contracted betwixt the ſaid „ genf & 
Parties in this Caſe (s) ; for ſeeing he was bound to p. nor. ind. e. 


marry one of them three (?), he is preſumed to have * Sil- 
V Frier. 


made choice of her for his Wife, with whom he had to „ Nac no. 
do , 48 with his Wife (4)*; for · it a Man contract Spou- nium el.2.9.11. 
ſals conditionally with a Woman, theſe are uncertain 8 de 
Spouſals, ſo long as the Condition is in ſuſpence ; and c 6. 1. 
yer nevertheleſs, if in the mean time he have accels to n. 17. Menoch. 
her, as to his Wife, theſe doubtful Spouſals do there- . 
by paſs into Matrimony (x); and ſo in the queſtion u. 1 3. un 
propoſed, albeit the Spouſals be uncertain, yet their 2 
lying together doth make the ſame uncertain Spouſals, „un e. 
| (t) Nam cum licitum ſit furamentum, tenetur illud implere , Saltem ex officio Judicis , licet 
aliquam dictarum mulierum nondum cognoviſſet c. Si verò, de Jurejur. extra. Henr. Boic. in d. c. 
ex literis, Inuotentur ex vi promiſſionis , unam ex illis ducere in urorem. Covar. ubi ſupra. 
(«) Hoſtienſ. & Panor. in d. c. ex literis. Covar. & Monoch. ubi ſupra. - (x) Covar. tract. de 
Sponſal. infra. parte. c. 4. $. 1. n. 15. in fin. per c. ſuper eo & c. per tuas de condic. appol. extra. 


Menoch, de præſump. lib. 3. præſ. 2. n. 14. 


F f 2 to 


— 2. 


—— — 
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{:; Corar. & to become Matrimony , aſwell as in the former Caſe 
Menoch. in locis ( ) 
prxalleg. WP 


9. Again, that favourable Preſumption is to be prefer- 
red in all donbrful Caſes , whereby Sin and Wickedneſs 

{=)Panorin d. may be avoided (2): Now to preſume that theſe two Per- 
«ex lers el. ſons had any other purpoſe in dealing together, than 
20.70 9% that Which is agrecable to the Office and Duty of Husband 
Reg. jun extra. and Wife, were to preſume both Adultery and Perjury 
(aner. uti (4) ; and therefore this ſinful Preſumption is to be re- 


{a pra. 


1 jected, and the contrary received (5) : Where it is ſaid 
6% Ibigew- | | 
(c)-Covar.de on the other ſide, that there was not any precedent 
Spontat 1- par Contract of Spoulals betwixt them two, and therefore no 
_ fſublequent Matrimony to be preſumed, by reaſon of their 
plump kb.3- lying together; The Antecedent is to be denied (c) For 
przl2-214+ {ceing by his promiſe and Oath he was bound to marry 
i Corar & one of them three (4), Certain it is, that he for his part 
Menoch. in lo- had eontratted Spouſals, though uncertain ; and on the 
as rad. other fide the three Siſters tliey are likewiſe deemed eve- 

ry one of them to have conſented, that ſhe ſhould be 
& Holten in his Wife, whom he would chuſe (e). So that for their 
c. ex liters el. parts, there is alſo Spouſals contracted, and ſo on both 

Sponſal. P . 
e per. parts, though as yer uncertain; Which uncertain 
poſ. ibidemn.6- Spouſals become Matrimony by carnal Copulation (Ff), 
e fp as is aforeſaid. If any do reply, that he could not con- 
pt go tract Spouſals with three Siſters ; True it is, that he 
de Sponſ.cxtra- | FS 
te) c.1 6eSpon- cannot contract Spouſals with three Women at once, 
il. in Ser ( as I promiſe to marry you three) neither yet with three 
Siſters at ſeveral times; for being firſt eſpouſed to one 
| of them, by the Canon Law, he is forbidden to contract 

Has. primo. Spoulals with any of the reſt; albeit, the firſt contract 
Slledbent & were void (b) , by reaſon of the impediment of the J.. 

Do. commun ice of publick honeſty, whereof elſewhere : But if he 
edu promiſe to marry one of them three only, whom he 
Eva hall chuſe, and they agree thereunto , this Contract is 

ze not unlawful (7), for here each of them is preſumed. to 


- conſent. 


4 
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—— 


es, 


conſent conditionally , if he ſhall chuſe her to be his Wife 
(H: In which Caſe if he lye with any one of them, he ® 2 
is preſumed to have made choice of her for his Wife 
and ſo to have purified the Condition (7) ; And ſuch is () Przpoſpolt. 
our Caſe : Wherefore by the received Opinion, the un- — _ 
certain Spouſals are made Matrimony by ſucceeding Co- liters. 
pulation (#1) : Which Concluſion hath place, when as on Hoſtienſ. 
he doth promiſe to marry incertam ex certis, an uncer- — | 
tain Woman of a certain Company, as in the former & ali locis 
inſtance; but not when as he doth promiſe to marry, Pralle 
incertam ex incertis , an uncertain Woman of an uncer- 

rain Company; As for Example, A Man doth promiſe and 

{wear to marry one of the Subjects of ſuch a Prince; 

for albeit he to afterwards lye with one of them, yet 


is not this Matrimony (1), becauſe he may notwith- ( Prapoſin 


c. ex literis. el. 


with one of the Siſters, he cannot afterwards entre n. 5. in fin. 


marry another of the Siſters, becauſe of the affinity newly v. — 


ſprung up, by having Carnal knowledge of one of @) Paner. & 

N them Bede (P). x 3 | — ſu. 
] Hoſtienſ. Panor. & præpoſ. in d. c. ex literis. quorum opinio communiter tenetur ex wins 
Przpoſ. in: d. c. n.5. in fin, 3 


ſtanding marry another of them(o); but when he doth Iye , de Sponſal. 


SE CT. XVI. 
Of the Effects of Spouſals. 


2 ate the effects of Spouſals, whereof the 
| firft and principal is this ; The Parties which 
have contracted Spouſals together, are bound by the 
Laws Ecclefiaſticul This Realm, to perform their promiſe, 
4 Corz. And to celebrate Matrimony together accordingly (a) : 
Tra&deSpon- Which Concluſion is both extended and reſtrained , as 
al. 1. parte e. may appear by the Ampliations and Limitations 
—y— oY following. Ln F * | | ” 
Searururm verb. 2. The firſt Ampliation is this, that not only they 
| Solurwram. de which do contract Spouſals de præſenti, bur allo they 


— 4 which do contract Spouſals de fururo, are bound to 
Lancelo. the performance thereof (5). PT ON 
Ib.. Inſtit. 8771 ei a cl! 11 

Jur. can. tit. de Sponſa l. g. initiatum Coſtan. de Sponſal. fol. 3 2. & nu. 2. () c. de illis el. 1. de de- 
{ponſ. impub. extra. & ibi Panor. & in c. ex literis. el. 2. de Sponſal. & ibi DD. 


3. Secondly, the affianced Parties are bound to the 
performance of the Contract; Albeit the ſame were 
(©) c4e illis et. made without an Oath (c). 
1. de Deſponſ. a | 
impub. extra. | 
ubi hoc notat. Abb. Hoſtienſ. & Henr. Idem Covar. Ttact. de Sponſal. 1. part. c. 4. in prince. | 
Au. 2. 5 e 


Shed 4. Thirdly , Albeit one of the Parties affianced do af- 


ficur d. Sen. terwards alſo contract Spouſals with another Perſon , 


— and confirm the ſame with an Oath , yet is the firſt, 
though unſworn Contract, to be performed (4). 


deto. 
5. Fourthly, 


— 


— — 
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1 5. Fourthly, not only they which have contracted 92 — aps 1 
Spouſals are bound to perform the fame , but they allo panda 
which do promiſe ,_ that they will contract Spou- princ.per L. ff 
fals (e). | | | 2 N 
. | leg.1. & per. IL. 
Si quis St ipulatus ſit Stichum. & ultim. de verb. oblig. ff. Nich. Boer. deciſ. i 3. n. 4 


3 


6. Fifthly, the Parties, having contracted Spouſals 
de preſenti , albeit, the one Party ſhould afterwards 
marry another Perſon , in the face of the Church , and 
ſhould Conſummare the ſame by Carnal Copulation, . 
and Procreation of Children, notwithſtanding the firſt 
Contract is good, and ſhall prevail againſt the ſecond _ 
| Marriage (f). Te Oe Si inter-. 

7. The Limitations of the former Concluſion are theſe. de Sponſal. ex- 
Firſt , where the Parties eſpouſed were not of Ripe Age 
ar the time of the Contract; for coming to years of con- 
ſcent , they may lawfully diſſent without danger (g). Oc de ama. 

8. Secondly , when as the Spouſals be conditional, 1. de deſponſ. 
the Condition not being performed, the Parties are not * 
bound to marry together (%), unleſs the Condition be de Spontal. in 
impoſſible, or unhoneſt , as hath been before decla- Sete, ſuper c 
red (3). | | ee a2 
9. Thirdly , when as either Party having contracted (7) Supra. 5. 12. 
Spouſals de futuro, doth aſterwards Contract Matrimo- 
ny or Spouſals de preſenti , with another Perſon (#) ; © cicur&c. 
crrelſe contract Spouſals de futuro with another Perſon , — > 
and then they lye with the ſame Perſon (7); For in tra. ä 
both theſe Caſes the former Spouſals are diſſolved by the 22 on th 


later. e fidem de Spon. 


10. Finally, when as the Spouſals be unlawful . 
(n), whether it be by reaſon of impediment in the Per- g _ N 

fie effectus. in princ. ibi & Menoch. tract. de Præſump. lib. 3. præſ. 2 n. 2.7, Sichard. in L. 1. Cee 
*ponſal.n.1 6,1 7, 18. | | - "i 


k 
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(x) quem fon , (for that they be of kin or allyed within the De- 


— 2 grees prohibited) or for want of Conſent (as by occaſion 


ecken n= of fear, furor , drunkenneſs, Cc.) in theſe and the 
D.. like Caſes Spoulals are deſtitute of effect (x). 


condemnatum. 

de re. jud . adde | | | 

Pau. in c. Is qui fidem de Sponſal. extra. Præpoſ. inc. de illis n.4. verſ & fic notate. de condic app. 
extra. Felin. in c Cum M. Ferrarientis. col. pea. de con titut extra. Menoch. d. Pref. 2. n. £7. Si 
chard in L. . C. de Spoalal. n 16, 17,18. 


x11. The ſecond effect is, that Spouſals de futuro do 
become Matrimony by carnal knowledge, betwixt the 
ben c. le qu fi- Parties betroathed (); The Ampliations of which 
* __ Cancluſon are theſe. 


tract. de præ- 
ſump. Iib. 3. pref. 2. n. 5. Melchior. Kling. de canf, Matrimonial. fol. 5. 


12. Firſt , albeit either Party betroathed ſhould aſter- 
wards marry another Perſon in the face of the Church, 
and ſhould alſo lye with the ſaid new married Perſon : 
Yet this Marriage ſolemnized and conſummate notwith- 

(7) Eod<. id- ſtanding , the Party ſo marrying is to be compe'led to 
aan de Spent, Teturn TO his or her foreſaid Spoule , formerly known 

extra. 2 3 
{ 13. Secondly , albeit the Parties hetroathed ſhould 

proteſt before the Act done, that they did not intend 

thereby , that the Spouſals ſhould become Matrimony , 

yet this proteſtation is overthrown by the fact following 

(4) eper tus. (4); for by lying together, they are preſumed to have 
Grpendic appol — unhoneſt proteſtation (7); And 


AK i; ſwarved from their 
gloſPacor. & ſo the former Spouſals are now preſumed honeſt Ma- 
al Contr. trimony (5) be 


1. parte. c. . 6.1. n. 18. (r) Gloſſ. in d. c. per tuas. & ibi Panor n. 6. de Condic. app. extra. 
(s) Panor. in d. c. per tuas Covar. ubi ſupra, Menoch. Tract. de praſump. lib. 3. Præſ. 
2. K. 1. | | 


©” 4. Third- 


— 


14. Thirdly, albeit, le orſhe which did contend that 
Marrimony was contracted, ſhould after the deed done 
confeſs, that they did not thereby intend to make Ma- 1 
trimony; yet ſo ſtrong is the preſumption of Law 00, N 2 2 2 
in favour of Matrimony , as this Confeſſion doth not un jurirran- 

y thing againſt it (2). tum, ſed 
work any thing againſt it (4). e 
| | jure. Gloſſ. 
communiter recepta. in d. c. is qui fidem. Abb. & Felin. in c. quanto de præſump. Alciat. tract. 
de præſump. in princ. n. 8. (½ Abbas Præpoſ. & alij in d. c. is qui fidem. de Sponſ. extra. 
Covar. Nad. de Sponſal. I. parte. c. 4. §. 1. n.3. abi fatetur hanc opinionem eſſe cem. a guã tamen ipſe 
peſtea recedit. ibidem. n. 4. | (4 I 


15. Fourthly , albeir, one of the Parties betroathed 
ſhould commit Fornication, yet if after this Crime com- 
mitted , the ſaid Parties formerly betroathed ſhall know 
cach other carnally, the ſaid Crime doth not hinder the 


-v 


paſſage of the Spouſals into Matrimony (x), ſeeing the ( Cloflinec. 4% 
ſame Spouſals were not diſſolved, but diſolable by oc- —_ 
3 ah | eſponſ. impu 
caſion of Fornication (). n Betas Bets 
Prepol.in c. 


es de illis. de Sponſ. extra. Mencch. trad, de præſump. lib. 3. præſ. 2. n. 18. 
0) Menoch. ubi ſupra. poſt, Covar. Tract. de Sponſal. 1. parte. c. 4. G. I. n. 8. | 4 


- 16. Fifthly , albeit the Woman were betroathed a- 
gainſt her Will, yet if ſhe ſuffer her {elf ro be known 
by him, to whom ſhe was eſpouſed, ſhe is preſumed — _ 
to have conſented unto him, as unto her Husband (z) , *&< _— 


whereby the Spouſals are made Matrimony (a). qui dux. in 

| | | ; | matr. quam 
poll. & c. Inſuper. qui matr. accuſ. poſſ. (a) d. c. Significavit. Menoch. Tract. de praſump. 
lib. 3. pref. 2. n. 21. & præſ. 4. in fin. | wap 4 
17. Sixthly ,, albeir, the Woman be uncertain; As ifa © 2 
Man do ſwear to three Siſters , that he will marry one ca... jc 
of them; for by lying with one of them, thoſe Spouſals Sponſ.cxera. 


become Marrimony (J) : As heretofore I have confirm- mb: 
ed (c). | 4 præſ.z n. 13. 


c) Supra. 5. 
Gg - 18. Se- "ID 


f tbe Effefts of $ pouſals. * i 


18. Seventhly, Spouſals de futuro, become Matri - 
mony by carnal; Copulation , albeit either party. had. 


firſt contracted Spouſals with ſome other Perſons. 
(d) JA. & (d) 
Burr. in c. is 
de 
| > xy extra. Menoch. Trad. de præſump. lib. 3. præſ. 2. n. 17. Seck. Prier. in Summa. verb. 
Spoaſalla. ꝗ 10. Covar. tract. de Sponſal. 1. parte. 0.4. K. 1 n. 10. 


19. Eightly , Spouſals do has Matrimony by. 
carnal knowledge, albeit the Man were conſtrained, 
(e) nac in in through fear of dath to know the Woman er * 


d c. is qui fidem 
fecit,Covar. tract de Sponſal. 1. parte. c. 4 G. 1. n. 11. ati quam ibi aſſignat hec eft, illa eti- 
am Copula , ſi fornicario affectu peracta fuerit , etiam metu acerrimo, peccatum erit mortale, 
Id quod prefuoni nen-debet in . ſed. potiùs, ſecluſo metu, affeFum habuiſſe conjugalem ; præ- 
teres coeunte wire , excluſus oft metus , quia fi interfuiſſet metus , ceſſaret coeundi deſiderium, 
42. que fruſtra adhiberetur- coeundi conatus. Cov ar. ubi ſupra & Menoch. tract. de n 


. 


20. Finally, albeit the Man do by violence carry a- 

way the Woman, wich whom he hath contracted Spou- 

2 ſals, and have to do with her, hereby Spouſals are 
_— become Matrimony (f). 


Raptores, C. de d 
Epiſ. & cler. 0. 3+ Per. c. pen. de rapt. erz. Menoch. de preſump. lib. 3. præſ. 2. n. 


232 


21. The Limitations of the former Concluſions are 
theſe: Firſt, when as it doth appear that the Spouſals 
were diſſolved, either by mutual Conſent , or by ſome 
other lawful means ( whereof mention is made in. the- 
next Paragraph) before the Parties did lyc together, for 

diſſolved Spouſals do never become Matrimony , albeit 
© Menoch. a. rhe Parties do aſterwards no each other (g); And ſo 
it is, if che Spouſals were void from the beginning, by 


_ — reaſon of any aſt Impediment, as ok. CAE: 


_. 14 Sponſ.C.n.4. in fin, 


„ 2 rs rn 
hs _ hath A 
— — ; 3 ; 
__— 
F 


FF 
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or Affinity within the Degrees prohibited, or ſuch like 2 
(#) : | | 2 7.Panor. in c. | 
| Is qui fidem. de- 


_ extra. n. 5 verſ. Secus ſi, Ce. Præpoſ. In c. de Illis de cond. app. n. 4+ verl. & fic no- 
Pate, Cc. 5 | : 


22. Secondly, Spouſals do not become Matrimony, 5 
when as the Parties did lye together before they were — _— c. 


contracted y but not aſter (i). de Sponſal ex- 
| tra. Henr. Eoic. 


in c.Atteſtationes. ult. col. de deſponſ. impub. Coy ar. tract. de Sponſal. 1. parte. c. 4. § 1. n. 1 3. 
contra. Hyppol. Sing. 500. Ubi citat nlios ita tenuiſſe, qui tamen ita non tenuerunt , at latiùs 
per Covar. ubi ſupra, | | | 
23. Thirdly , if the Parties having contracted Spou- 
fals de futuro, do afterwards know each other, but | 
in truth not with that affection, which doth become » | 
Man and Wife, but( as Adulterers do) with a beaſtly E 
purpoſe only to farisfic theit foul Luſts , in this Cafe 
it is not true Matrimony in Conſcience; neither are they 
Man and Wife before God (), though it be otherwiſe © Panorine, 
in Mans Judgment (7); becauſe the Law preſumerh that S Sales 
the Parties eſpouſed in knowing each other LY had NO n. 5. Covar. 
foul intent of committing Fornication ; but an honeſt *284c Spon- 
allection as is meet for nfrtyed Perſons (); nor doth g J. Knee. 
the Law permit that they ſhould be credited in affirming con a8. vl . 
the contrary (): Hence is it, that if the one of them rervecb a- 
ſhould marry another Perſon, This Marriage is good in- 1x 
deed before God, but not in the Conſiſtory or judicial ch per loca pe- 
place of Mortal Man (o), whoſe Sentence is to be directed — * 
y the Rules and Precepts of the Law (y); and chere- Pp. in L. 
fore if the unmarried Party, with whom Spouſals were is qu fem de 
firſt contracted, ſhould commence Suit againſt the Par- e 8 na 
ty precontracted, to ſolemnize Matrimony, and to per · de Sponkil. 
extra. l 


Panor. & alij Covar. tract. de Sponſal. 1. parte. c. 4. §. I. n. 9. (o) Panor. Præpoſ. & DD. in c- 
zs qui fidem de Sponſal. extra. Prier. verb. Matrimonium. el. 2. q. 15. Covar. d. c. G 4 · 1. u. 9. C Lib. 4. 


Inſtit · Tit. de Offic Jud. in prine. ped 
Gg 2 form 
\ 
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form the duties of Marriage, notwithſtanding the ſecond 
Marriage , the Judge were to 1 Sentence accordingly 
(4) Panor. & (9); and yet in Conſcience an 
_ £2 © wereunlawful , ſo that it were better for the Party con- 
vented to endure the Cenſures Eccleſiaſtical , than to 
Y Præroſ. pot undergo that Sentence (7). ” 
—— 24. Fourthly, when as the Parties themſelves be- 
Sponſ extra n.3 troathed, do not verily and actually know each other, 


but only endeavour and aſſay ſo to do, the Spouſals 


(:) c. ulim. e& de futuro are not hereby reſolved into Matrimony (), 


Poafal. ex. unleſs they were Spouſals by interpretation of Law on- 
95 ly; as when two Children are contracted by words of 
preſent time, for theſe Spouſals are transformed into 


Matrimony by ſole endeavour , atter the Parties have at- 
(+) c. Arreſtati- tained to lawful Age (7). 


nec  25.The Third effect ariſing from Spouſals is that impe- 
— diment which is called publice hone/tatis Juſtitia (u), rhe 
impab. Ide Juſtice of publick honeſty , whereby either Party ha- 
Deeper — ving contracted pure and certain Spouſals, albeit only de 
extran.3. & ibi futuro, are prohibited to marry any of the others Kinſ- 
* folks within the Degrees prohibited; So that the Man 
cm 3 is not to marry any of the Kinſwomen of the Woman, 
e in conſ. 62. with whom he had contracte@Spouſlals , neither the Wo- 


n. g. eod. vol. f : 
i) cad andien. man to marry any of the Kinſmen of the Man, with- 


_ ram. erc.Spon- in the Degrees of Conſanguinity prohibited (x); which 


2 = _ impediment of the Juſtice of publick honeſty by. the 


ae exrz.c.r. Laws Eccleſiaſtical, is not only prohibitory, but deſtru- 
deSpoufal ib c. ctory, that is to ſay, it doth not _ forbid ſuch 
(#) 4cAC d Marriages to be contracted , but it doth roy the ſame 
entiam. & c. , 3 ; 

Sponſam, & being ſolemnized (y); but whether this impediment be 
DD. ibidem. now of force within this Realm of Erz/and, ſhall appear 
1.de Sponſal. Ile er. 

Cn. 8. : 


amor, in d. c. Sponſam in fin.c.unic, de Sponſal. in Sext, & ibi Dominic. de S. Gem. & Phil. 
Franc. | 


26. The 


before God, the ſame 


Se HS "SW; Apes. Fe wah tar, =: ac a b þ = "2 
. * ng * be 


. PA 4,62 - 46 . r 
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286. The Fourth effect proceeding from Spouſals, is the 
penalty whereunto the Party is Subject, which doth 
revolt from performance of the promiſe of future Mar- 
riage, which penalty by reaſon of many Laws is ma- 
nifold: By the Civil Law, whoſoever having contracted 

Spouſals de futuro, doth, without juſt Cauſe, refuſe 

to deduce the ſame Spouſals into Matrimony, doth not 

only loſe the token (which is commonly a Ring) giv- 

en to the other Party in pledge, and earneſt of the Con- 

tract (z), together, with all other gifts whatſoever ſimply ogy 


beſtowed in hope of future Marriage (a); but is bound 4e fe Inf. L. 
ro make two-fold Reſtitution for the tokens and pledg- { Sar Kym: 


es received in Confirmation of the ſaid Contract (5), L. is de don. 


whether they be Rings, Braceletts, Jewels, or other things, ante nup. C. 
(a) Sichard. in 


not conſiſting in weight, number or meaſure (c), the which Rb a. 


the Civil Law doth call Arrabo (d), being as it were the ante nup.n.g, 
| in 1 | & 9. ubr eti 
earneſt peny , whereby any bargain is Knit up, and ** 5 *% «am 


fully concluded berwixt the Parties (e); but if the Mar- Pannen, inter 
riage did not proceed, and yet the Party is in no fault de 
Prepter nuptias, 


(whether it were by reaſon of Death or of Prohibition by {,.*%.” Vall. 
the Superior Magiſtrate , or of new affinity overtaking armn lorgita- 


them within the Degrees prohibited : ) In this Caſe thoſe ns ECT 


giſts conferred in hope of Marriage, were not loſt,but might de Sponſal. 
be recovered (f); yet with this difference, that is to V werum 


ſay, if the Woman betroathed , _—— thoſe gifts, 2 


did beſtow a Kiſs upon her future Husband, then might 25 am, / 
ſhe retain the one half thereof (g, otherwiſe he might 8 ne, 


| >. . tunc ſolum tene- 
recover the whole (/); for fo religious, or rather ſo r:d-- _— eta 


culous were the Italians and Spaniards in this point, that Tie er. 
| . 0 | 


(c) Arre vero dari poſſunt, non ſelum in rebus que numero, pondere, & . menſurd cenſſſunt, 
ut que facillime duplicari poſſumt , verum etiam in Speciebus vel Cirporibus , que licet * 
multiplicari non poſſunt , tamen eſtimatio erit loco Corporis, & ita acciprens, in Arram, jundum, 
ft refiliat abſque Cauſa tenebitur reſtituere fundum, & deiude &ſtimationem, & hc opinio cm- 
muuis eſt contra Bar. teſte Sichardo in L. 1. C. de Sponſal. n. 14 & 15. (4) L. Aris & L. ultim. 
C. de Sponſal. (e) DD. in d. L. Anis & L ultim. F) L. cum veterum de donac. ante nup. C & ib» = 
dem Sichard, (g) L. fi à Sponſo de don. ante nup. C. (+) Eod. L. Si a Sponſo. . 


they 


3K 
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. And ſo impatient is the jealbuſie of thoſe Husbands 
dae ( though very unchaſt themſelves ) chat ( for the 'moſt 


ſlan· tract. de | 
| Sponfala. 12, part) they accompt it half Adultery if 'any orher do 


. es but kiſs their Wives (t); and it is ſeverely puniſhed as a 
4 Unde © grievous offence , if any do ſo (0). Wherefore | — 
7 amongſt them ſhe is thought to be half deffoured whic 

, en, Kiſſcth a Man, no marvel if ſhe retain half thoſe gifts, 
ee, Which otherwiſe ſhe ſhould have retained wholly, if the 
ma. had wholly ſurrendred the full poſſeſſion of her Body into 
br dicam hee his power (m): But che Civil Law in this reſpect is of 
mes rnit no more force with us in England, than it is with them in 
Fee, of whoſe natures and Conditions, not vary ing 
ſenſe, f nen herein from the manners and Cuſtoms of this Country , 
_ Guibertus C oſtaneus Senator of 7 holoſſe doth write in theſe 
„Hes; 4 J Galles urbanitatis afficij & Snaluatationi ergo, 
fumy/is tedrewirt & mulieris 0 cula viciſim prebent, etiamſi nulla Ceg ua- 
— Hionis vel Affnitatis gradu ſe contingant; Ergo propter ſolam 
ubi ſupra. Bale 0ſculat ĩone m, „ihil apad nos lucrari debet Sponſa ; alioquin 
in c. tu de ab omnibus, qui Mcij vel urbanitatis cauſa diſponſatam 
procur. ert.  lierem oſcularentur, ed poſſet aliquid eo nomine petere , 


in L. 1- ge : 
de Extraord. quod eſt prorſus ridiculum ; valeant Igitus ile leges, que 


_— ratio abu nos ſuſtiner! 1 & apud Italos, 
* Hiſpanos & alios qui inviſam 0 eulationem habent , vim ſu- 
in c.1. Quibos am obtineart (u): With the French ( faith he ) Men and 


mod. fed. Women do kiſs together in argument of Curteſy, Duty 


lid.4- -— and Salutations, alchough they be not within any De- 
e.  oprec of Conlanguinity Or Affinity; And therefore the 
(m) Intelige do- | ; : 

- ns ſoplicis , betroathed Woman ought to gain nothing for 4 Kiſs on- 
axe alias Spen- ly; otherwiſe ſhe might in that reſpect demand ſome- 
ſaltielarg#ais Nhat of every one, which for Duties or Courteſies ſake , 


— ſhould kiſs her, being affianced , which is very ridicu- 


Ades ales bujuſmods donatio , ut ſoluto po % Matrimonio, res denata non vent: 
ituenda wire, utcunque ſliwerſum obtineat in donatione, qu dicitur propter nupti as. Sichard. in Rub. 


&inL.1.C.dc donatione an. nup vide Perkins tit. F eofents. fol. 40. n. 9ꝗ. ) Trad. de Sponſal fol. 3 5· 1. 3. 


they thought her half known if once The kiſſed a Man 


lous, 
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lous. Farew-el therefore thoſe Laws, the which by 
reaſon, can, be, ſuſtained with us; and let them prevail 
with the 7taliavs, , Spaniards, and others which envy 

kiſſings, Sc. Wherefore by the Laws of this Realm, 

what the Woman receiyeth in Conſideration of future 
Marriage, in caſe the ſame Marriage do not ſucceed, ſhe 

is either wholly to — to retain, according 

to the variety of, the Covevants and Conditions concluded (© N. Smith in 
upon bet wirt the Parties (o); nor doth the kiſſing or not jc. gl. 22 
kiſſing make any difference therein: And if it fall out, .in fin. vide. 
that ſhe be in fault, yer is ſhe not tyed to make double p te 
reſtitution (); albeit the things were given and receiv- ,on.194, 


ed as tokens and pledges of the Contract, which the 15 - 
| (p) 1d quod plus 


Civil Law termeth Arra; And ſo it is if the Man be in n 
| | _ feſtum per to- 


fault. 
| 7 & tum regnum Anglia. 


27. By Laws Eccleſiaſtical of this Realm, if any ha- 
ving contracted Spouſals, and being convented and ad- 
judged to celebrate Matrimony accordingly , do refuſe 
to-undergo the Execution of the Sentence pronounced 
by the Eccleſiaſtical Judge; after lawful admonition giv--- 
en in that behalf, he or the ſo reſuſing may for his or 
CO or difobedience therein; be Excommunicated * 
that State by the ſpace of forty days , the Ordinary Fi Sg ah 


ro the Sheriff, for the apprehenſion of the Body of the $0.5 Cub 
ſame Party Excommunicated (s); who being apprehended See 


32. n. 2. c. Juramenti 22. q.. ( L indwood inc. præterea. de Sen. Excom. lib. 5. proyincial. Cona 
ſtitut. Cant. verb. regni Conſuetudinem. () Articuli Cleri c. 1 2.LindwWbed in d. e. præterea. & in g. Ving. 


+ WW 


de cohabic. cler. & mul. Firzherbert na. Brev,Bre ve de Ecommunicato capiendo fols 62, T 


Law, verb. Excommengment. 
bx 


— 
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or Mainpriſe, until he or ſhe have humbled themſelves, 


isn abi and obeyed the Monition of the Ordinary (t), which 


ſupra. Firzher 


bert in d Br. When it is done, and the Church and Party both ſatiſ- 


de Excommu- fiod, then is the Ordinary to abſolve the Party, and to 
% => certifie the ſame into the aforeſaid Chancery (4): Where- 
( Fazherbert upon a Writ is to be directed as before, for the relcaſc 
— * 2 of the Parties Impriſonment, which Writ is called Bre- 

de de Excommunicato deliberando (x); To this puniſhment 


(x) Firaherber are they ſubject which have contracted Spouſals de præ- 


d. loco. Terms 


ee J&R? , and afterwards refuſe to undergo the holy Bond 
Excommeng- Of Matrimony (y). 

ment. a ; . 

(3) c. $2 inter ce Sponſal. & c. 1. de Sponſ. duorum extra. & DD. ibidem. 


28. But as for ſuch as have contracted Spouſals only 

de futuro, it either of them do refuſe to perform their 
promiſe, foralmuch as the Text faith, that ſuch an one 

4 . reqnivi 15 rather to be admoniſhed than compelled (z) ; and left 
fe Spont# er that puniſhment ſhould by practice grow mortal, which 
fa) Henr. Boic. by Inſtitution is medicinal (a): I do think that the 
. 1 Judge is not to proceed to the S7zuificavit , but ra- 
extra. lib. 6. ther to abſolve that curſed Party which contemaneth the 


(&) imo nen fe- Cenſures of the Church (), albeit there be no Cauſe 
renti impenden- 


ds ef abfolurcs Of favour ,- but fear of further miſchief , by compel- 


perimacs,inquit ling them to go together, which hate one another (c). 
Prepol- pot jo. Let is not this froward Party thus to be diſmiſſed, but 


* is to ſuffer pennance proper /z/ronem fidei, for breach 
in fin. de Spon- Of his promiſe (4); nor is he or {he either to be diſ- 
re pre. Miſſed , or abſolved, if thoſe Spouſals de futuro (by 


po & aljind-reaſon of carnal knowledge, or ſome other Act Equi- 


+ - = "wag valent) do become Matrimony ; for in this Caſe, as 


. de 
Sponſ. 1. parte. 3 3 My 
c. Ain princ.n. F- (d) c. 1. de Sponſ. duorum extra. Lindwood in c. 1. de pœnis. lib. 5. provincial, 
confticut. Cant. Fitzherbert na. br. fol. 42. d. Stat. Ed. I. An. 1 3. nec. opus eſt interpoſitione jura- 
menti ad hanc pœenam infligend. Lind wood in d. c. 1. verb. fidei. Panor. in d. c. 1, de Sponſ. n.3 · 
Adde c. Jurament. 22. . 5. 5 
111 


by vertue thercof, is to be kept in Priſon, without Bail 


. 
* 
? 


. 
4 
3 


I * 9 * * 


tin, 


Children of Jacob which he had by his Handmaids , Pag. 103. proge 


” OY TC — — 
LE 


ang om ys _ | — | : = \ 
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in the former, where Spouſals be contracted de pre- 


ſenti, the diſobedient Party is to be Excommunicated 


(e), apprehended and impriſoned (F), nor to be abſol- (4) c. 1. ae. 


ved or releaſed before ſatisfaction (g), or death, or other Hon duorum 


zuſt Cauſe of divorce (h) OO 

| | : | (þ) Lindwood. 
inc. de pœnis. verb. fidei tranſgreſſione. Fitzherbert Na. br. in Brevi de Excommunicato capiendo 
(z) Lindwood, & Fitzherbert ubi ſupra. ) Welembec. in Tit. de Sponſal. ff. in 


28. Other effects there be of Spouſals, whereof 
ſome reſpect the Iſſue or Children begotten before Ce- 
lebration of the Marriage, betwixt thoſe which have | 
contracted Spouſals; and fome have relation to their _ e 


Lands and Goods. Concerning their Iſſue, true it is, 


that by the Canon Law, the fame is lawful (): Bur (7.5 

by the Laws of this Realm their Iſſue is not lawful , tegirimi eur & 
though the Father and the Mother ſhould afterwards Panor. ſuper 
celebrate Marriage in the face of the Church (). Ta 5 
Likewiſe concerning Lands by the Canon Law, the (4) Stat. Vier- 
foreſaid Iſſue may inherit the ſame (I); for further ge e. 
declaration whereof the Canoniſts tell us, how the — 


did inherit the Land with their lawful Brethren (n), * Pag. 104. 
by reaſon Jacob did afterwards marry their Mothers — 
(): But it is otherwiſe by the Laws of this Realm, dui fil. ſunt le. 
for as the Iſſue is not legitimated by ſubſequent Mar- K MU 
riage, no more can he inherit his Fathers Land; and c. reeur- 
as he cannot inherit, no. more is ſhe to have any fz 4. 
Dower of the ſame Lands; for whereas by the Laws % Cloe: 
of this Realm, a marryed Wife is to have the third non omas 32. 
part of her Husbands Lands, holden in Fee Simple or K 
Fee Tail, either General or Special, for her Dower , eandem got 
after her Husbands Death, during her Life , So that , Heeren. 
ſhe be above the Age of nine Vears, at her Husbands pg. 
Death (o); Yet a Woman having contracted Matrimo 

ls H h „„ 


3 — LAID ncaa 


2 __ _ E the Tl. Seele 


ny , if the Man to whom ſhe was betroathed dye 
\ before the Celebration of the Marriage, ſhe N 
have any Dower of his Lands, becauſe as 
Fas . is not his lawful Wife, at leaſt to that 2 (p) 
Indeed it was ſometimes holden for Law within 225 
Realm of Ergl/and , that if a Man affianced to a Wo- 
| man , did carnally know her, and then make a Fe- 
ö offment to the fame Woman of a piece of Land, and 
| give her ſeizin thereof, and after that Marry her in | 
— : the face of the Church; this Feoffment was void (9), 
Mich.16. Ed as being made unto his own Wife , to whom he had 
3-4-Feof117. given his Faith , and whom he had carnally known , 
6 Perkins ib — ſhe being both one Perſon in Law GI; ; Which 
__ thing alſo is — to the Civil Law, and to the 
Canon Law y the donations which are 
forbidden Bra the 4 and Wife, are interpre- 
ted likewiſe to be forbidden betwixt them which have > 
contracted Spouſals de preſent; ,. or which having con- 
tracted Spouſals de futaro, do afterwards lye together , | 
s a & whereby thoſe Spouſals are reputed Matrimony (5). But | 
— afterwards the Temporal Lawyers of this Realm were | 
e ander Opimen than they were in former times: 
ter ue . And whereas long ago, the ST Er es to hold that | 
— tþe Feoffment was not as being made to his 
ib r on Wiſe (7), now they do hold that it is good, as 


— — — 


ÿ.vñbj nat roma 


* being made, not unto his Wife, but unto a ſingle 
— Woman , and another Perſon in Law (O: Bur a ſingle 


. Woman cannot have any Dower, as aforeſaid ; and 
Prepol- therefore a Woman contracted only to. a Man, can 


Se DOT have any dower of his Lands. 
) Mich.2 6 
Ed. 3. EAT 20.8 195. MN Mich, 15. Ed. 4. 3. Perkins ubi ſupr4. 


1 | a 29 \*Goncerning Goods, che like may be ſaid of them 
| | | abate ready born ſpoken of Lands , thatis to fay , 
1775 although by the Civil and Canon — * 
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- 


the Man doth gain any of the Womans Goods , or the 
Woman gain any of the Mans Goods, by reaſon of © 
Marriage. Spouſals de preſents or de futuro, conſum- 


mate with Carnal knowledge, have the ſame effet 
as, hath Matrimony Solemnized (x) ; yet by the Laws Hu, 


of this Realm it is otherwiſe': So chat neither Spouſals 1. f. rer. amor. 

de præſenti, neither Spouſals de futaro conſummate , 883 in L. 
do make her Goods his, or his Goods hers (7) to ED 
And hence it is, that a Woman contracted in Matri- Sol. — 
Schurff. 9. 


may make her Teſtament, and diſpoſe of all her 6ailiibq. 8 


Goods, at her own pleaſure (⁊), wluch aſter Solemniza-* diet hone - 
0p1720nen uveri. 


tion of the Marriage ſhe cannot do, without his licenſe d , 4 
and Conſent (a): And on the other fide the Man dying — 1 


raneam, & in 


inteſtate before Celebration of the Marriage, the Wo- „e F 
man to whom he was . betroathed ſurviving , cannot ö 
obtain the ' Adminiſtratiom of His Goods (5), as his Wi- O Trad. de 
dow , which otherwiſe, the Marriage being Solemni- 8 2 
zed, the might do (e): And the like I read to be obfer- nem 
ved ih divers other Countries, as in Frame, (d), and Perkins fol. 
Saxony(e) , where neither he, not ſhe gain any part of #277593 
the others Goods by being affianced , unleſs the Marri- (h Lade 
age be ſblemnized, if not conſummate alſo (). n Rn.» 


vinc. conſtir. Cant. Brafton de Legib.& Conſuetud. Angl. lb. 2. c. 2.6. Mok Abrid 


_ deviſe. n. 34. & in Tit. Teſtament n. 21. (5) Vide Rebuff; in L. pronunciatum. ff. de verb. 
Signif. fol. 3 40. circa fin. c Weſcnbec. in tit. de Sponſal. ff. n. 9. (e) Stat. H. 8. an. 2 l. c. . 
(d) Rebuf in L. pronimiciatum. f. de verb. Sig: El. 340. (e) Welenbec. in Tide Spo. 
fal. ff. n. 9. (f) Fir atem Saxomitum nem ſolum celebrates naptias , ſet etiam Thori ma- 
vitali ingreſſum prorſus exigit. Weſemb. ubi ſupra. | 1 a e 


* 


- S£C'T. K 
By what means & pouſals are diſſolved. 


1. A Lbeit Spouſals de preſent are as indiſſoluble as 

ä Matrimony ſolemnized and conſum- 
(a) c-Si inter mate (a); yet there be divers Caſes wherein Spouſals 
| — de futuro either be diſſolved ipſo Jure, or at leaſt may 
dinal.Panor. be diſſolved Sententia Judicis (H. £4 


Prepol.& alij | | 
Moraldus tract. de Matrimonio, fol. 29. (b) c. c. de Sponſal. extra; 


2. The Firſt Caſe is, when the Parties do mutually- 
agree berwixt themſelves to diſſolve the Contract; for 
| then they are not to be compelled to marry together, 
(0 Fed. e. leſt a worſe thing happen unto them (c): Which con- 
(d)c-1s qui de cluſion is true, unleſs by lying together and knowing 
enen one another, or by ſome other æquivalent Act, the 
ien fame Spouſals were made Matrimony , before they did 
tract de imp agree to diſſolve the Contract, for then it is indiſſolu- 
WP be . C 
3. The Second Caſe is, when as a certain time is ſet 
. down for the age ; for that day being paſt , the 
; 22 * Spouſals are diſſolved (e); and that Party by whom it 
noear. de Sponſ. did not ſtand , wherefore the Contract was not per- 
extrs Melchior formed, may marry elſewhere, without any danger; 
Kling n but the other Party which. was in fault is puniſhable , 
monial.ol.6, propter Iæ ſionem fidei (f). 
— 2 — ad implend, nem ad feniend” obligationem, veluti quando dies apponitur ex 
falle, Sponſalibur puri comratizs. © (f) Silveſtr. Prier. in Summa verb. Sponſalia q. 10. verſic. 
5. per dc. ſicut ex literis. | VS 


4. The 


B y what means $ ponſals are diſſolved. * 237 

| _ "The third Caſe is, when as the Party hath been 3 
lang abſent , that is to- fa y three Tears, without the 

Provinc (2 89 . N Tears 2 " Province Y; 057 — 

for after lapſe. of fo, long time the other party ma 3 
marry, but not in the mean time (i); and if To y 


| abſence be neceſſary, and u — a juſt impediment , then v. Tad — 8 
ar Jonny x 


n 


longer expectation is nece (Hunleſs the Ordinary, to c Nn. | 
avoid the peril of Fornication,grant Licenſe to marry with (#) Lid... Cas 
fome other (2). „ cs the 
(i) L. z. de re- 


* L. 2. de Sponſal. C. ca lis de Sponſal. extra. L. Szpe i ee Sponſal, (1) Arge. 
. tract. de Sponſal. 1. parte. c. 3. n. 7. Schneid. de nuptijg 


fol. 2 o. 


5. The Fourth Caſe is, 1 as s thi Contract is con- 


ditional, and the Condition infringed (m); for the Con- (+), ede i de 
dition being broken,, the Bond is untyed, and the Par- ©** n 1 


ties at liberty to marry elſew here (); or when: as the Caacblarim- 


Party doth promiſe to give ſo, 2 in Marriage, as af- mr nn? — 


terwards he is not able to und ro orm; In which Caſe the |; Panor. &. 
other Party is not bo to perform the Contract. 25 5.55 
| (o 
(o). | Summa Silve- 
ſtrin. verb. 
; Sponſalia. q- 10. verſic. ooo. ppſ Jo. And. in e. c. le ills. Covar: craft ae 7.3200 neee | 


14. quem velim videar. 


6. The Fifth Caſe is, whien as the S pouſals be con- 


tracted in minority ; forthe 16: Aa to lawful Age, | 
may diſſent, and lo diſſolye the Contract (y). DET 
7: The Sixth, when as the Party doth after the.impub. Sura. 


Contract made, commit Fornication , for -the Innocent i 
Party is at liberty, and may diſſolve the Contract q) ; Jur. extra. 


At Mechus re- 
and fo it is for Spiritual Formation hath is to e He "A 


reſie, Apaſtacy, or Inſidelity (C. Si mode Inno. 
ceus 10 ſecum contrahere. c. 2. de tranſac. perlt. Prier. verb. Sponſalia 9. 10. verſ. Septindo 2 
60) Prier. ubi ſupra dd. in e. quemadmodum W Ane Aer Kling. Tract. de cauſus 
eee eee Glam ee, r rann: 

8. The 


F * * » 
. 3 4; * * - * 


8: The Seventlr is, when as the one Party doth hap- 
pen to be infected with ſome fout Diſeaſe, as Leprofy:, . 
or the French po, or to be afflicted with ſome' notable” 
defermity, as che loſs of her Noſe , or her Eye, &c. 

2 for in this Caſe the other Party is not to be preſſed to 
Jarc. akin. cr matey that Perſon , {6 diſeaſed or deformed (v). N 


Conjug. Lepro- 
forum — IF werwn eft f poſt ContraFum ey Tink ſi manifeſte inierat  Fempere ir, 5 


Contratius, Prier. Sitveltr. verb. Sponlal: q. 10. veil. 


9. The Eighth is, when ſome deadly enmity bs 


unquenchable hatred is ſprung up between the Parties 
affianced; for in this Caſe al the ns may be 


* diſſolved (8). 
ter. e erb. Sin autem capa. Prier. ubi r. verſic. octavo. 


Io. The Ninth is, When 25 ſome wiv affnity doth a. 


| fiſe betwirt tlie Parties betrbarhed , within the Degrees 

(Oele f- pant; for Exattiple the Man after the” Contract 
mt know her Sifter , or the Woman doth lye withhis: 
gui Cogno. Brother (x) ; for Affinity doth grow by carnal know- 


Dang uz. ed e only ( y ): in which Caſe therefore , the Parties 
p bavodehed thay nor ntarey © 


„ -(*) Silveſtr- Prier. verb. Sponſalia q nov 8 
(3) id" u verim eft jere canenice — coltut fi illicit, c. diſcre- 


| tionem. jancta gioſſa in verSointc aMuitas. d eo qui cog ſang ur · & ibi Pan. n. 6. & notat Hoſt, | 
© in tir. de affnitat. Melch. Kling tract. de Matrimonio fol. 5 1. (Vc. 2. c. fraternitatis & ci 


| ex lireris de eo IN uur. Tad, de alt Matrimonial. fl 6. Henn. Boic. 
| dec its de Fat "3, 


| . 11. W ate; | hens ther i «Fat or com: 
N eng mon report, That there is ſome impediment 
N — betwixt che Parties contracted; in which Caſe for fear 

of Scandal they are to be admoniſhed, to abſtain from 
| — c 


1 Nach rj thiol he ol mar auld, 


5 . Rs - 2239 5 


. eden ne oath. 


6d. n e * compelled. x0 2 dien Das 


' 5 
(8). _ : 6 ; 4 1 2 1 E ˖ | 
; 3 i 5 W * 

4 > Ss F 4 5 - 1 7 81 4 * „ " 1 ; - 
„ RY ö 


9 e 


12. The Eleventh is, bee EET is. [o 4 
vere and cruel as the other dare not. proceed in the 


& PIE; & 

veniens. qui 
Clerici vel 6 

e. Prier.. weib. Syentalz 910. yer. n 


"I 3 The Twelfth Caſe is, when as one ofthe Parties 
cute doth contract Spouſals de preſentt with ano- 
ther Perſon : For by the fecond Spoufals ge refents - 

the former de futuro be diſſolved (d), albeit they w 
e bree 
Party di, re emnization e-de- dem. = 
part this Life ; for the former Spouſals once deſtroy ed "Ran 
receive no force by the deſtruction of the ſecond — de Sponſal. ex- 
fals (J), unleſs choſe Spouſals de præſenti were de- (rat +: 
ſtroyed from the firſt beginning, that is to ſay, unlawful chu n.9-facic 
at the firſt ; for . Spoufals de præ ſenti do not de-< non pretas - » 
firoy, nor yet hurt the former 12 Spouſals de futuro(g. 2 

4. Finally and generally whenſoever there is juſt 
ad Teaſonable Caule (0), ( as there be a great many d e. literis 

more Cauſes expreſſed in the Canon Law (), of the e, 
lawfulneſs and reaſonableneſs whereof 1 make ſome verb. — A 
doubt, which is the. Cauſe ayherefore; I have omitted J. werf dect 


ere 96.08 7 


them ). . —— de futuro may be diſſolved (t); nor is (5) e 
either Party 5 to be compelled to the Summa Angeli. © 
mance RA wa their Will, though otherwiſe the ae nome 
be puniſhable — 1 5 Contempt, as is before expreſſed, un whe — 
—ͤ— effects of Spouſals. | — js me 


tur 17 Cauſe diſſaluendi Sponſalia , Quibus adde Henr. Boic. in c. de ills de extra. (K * - 
| < exliteris cl. 2; Melihior Kling. raft. de Caf Nation fg. | 
2. There 


By what means 5 2 diſolved. 


3 it is 3 Where I ſaid that Spouſals ze 
ow are ſometimes diſſolved zp/o facto, and ſometimes 


4 4 4 -- -- to heddiflolved by the Sentence 25 the Judge, In what 


Caſes are they forthwith diſſolved, or to 20 diſſolved 


L 3 according to that ſbaction ? Briefly in all Cafes the 
> (Jo. And. & | 
= trary OD. 28 in that Caſt of ſecond Spou- 
2 ſals de rſenti (m), or of the certain prefixed time 


& Authority” of the Church is requiſite, utileſs the Con- 


— (x) ; for there they be diſſolved ipſo facto: Like- 
Den aa wile when the Cauſe of diſſolution is »otorzous (o) y that 
gponſalr.parte. is, known to a multitude (p) ;- or when the Spouſals be 


— Baie, Secret, known to none but to themſelves; then alſo 


ind.c.de illis they may be ſecretly releaſed , e * 


. the Church (9). 


Cauhs Matrimonial.fol.6. &din c.fi inter de Sponf extra. (n) Boic. & Kling abi n per e. 
ficut de Sponſ. extra. (e) Silveſter Prier. verb. Sponſalia q. 11. (5) L. ea quidem. & Bald. 
— * Ae f Summa Angelica ved. UE in fil. : 


- 


Een, Z g. There isone thing yer remaining, which may dt 


FTE 


